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Construction Lender/
Letter of Credit Issuer Considerations

• Have the parties agreed to the structure?
• Permanent Lender (HDC, HPD, NYCERS Lender, Fannie/Freddie Lender, etc.)
• LIHTC Investor
• LIHTC Investor counsel 
• Non-Profit Partner Concerns 

• What are the permanent lender’s conversion requirements?

• Construction Lender milestone schedule (loan document covenants)





Condominium. Prior to the receipt of a certificate of occupancy, it is required that Borrower’s and Nominee’s leasehold
interest in the Premises be subjected to the condominium form of ownership, such condominium to consist of the Low
Income Unit and the Middle Income Unit, and which condominium shall be validly formed and existing under the
Condominium Act. Borrower shall:

(i) within six (6) months following the date hereof, obtain a “No Action Letter” with respect to the
condominium from the office of the Attorney General of the State of New York.

(ii) within six (6) months following the date hereof, provide drafts of the Condominium Documents to
Lender, Servicer and Lender’s counsel to review and approval.

(iii)within twelve (12) months following the date hereof, Borrower and Lender shall finalize the
Condominium Documents, provided that Lender shall respond promptly and in good faith to all draft
Condominium Documents.

(iv)within twenty-four (24) months following the date hereof, and in no event later then the date that
Borrower submits its application for the issuance of a temporary or permanent certificate of occupancy
for the Improvements, subject the Premises to the condominium form of ownership, record the
Condominium Documents and convey beneficial interest in the Low Income Unit to the Low Income
Unit Owner.

The Condominium Documents shall contain all of the required provisions set forth in the HDC
Commitment. Once approved by Lender, Servicer and Lender’s Counsel, the Condominium Documents
may not be materially amended, modified or changed without Lender’s consent which consent shall not be
unreasonably withheld, conditioned or delayed (to the extent not inconsistent with the HDC Commitment).

“Condominium Documents” – Collectively, a declaration of condominium and by-laws for the leasehold
interest in the Premises, to be effective and recorded, as the case may be, prior to the date upon which
Borrower shall apply for a temporary or permanent certificate of occupancy for the Premises, which will
convert the leasehold interest in the Premises into two condominium units consisting of the Middle Income
Unit and the Low Income Unit and appurtenant common areas and amenities.



Title Insurance Considerations 



1880 Boston Road

1880 Boston Road LLC 
(Landowner/Landlord/Air 

Rights Seller)

1880 Boston Road Apartments LLC
** Foxy/Alembic/Raymond James**

(Upper-Level Beneficial Tenant, 
Borrower and Future Beneficial 

Condo Unit Owner)

United Cerebral Palsy Association
(Ground Lease Tenant)

1880 Boston Road HDFC
**Hebrew Homes at Riverdale** 

(Upper-Level Nominee and Future 
Nominal Condo Unit Owner)

Dormitory Authority 
(Bond Issuer/Leasehold 

Mortgagee

HDC and HPD
(Bond Issuer/Leasehold 

Mortgagees)



Issues: lots of them
• How will the building be constructed?
• Who gets to sign off on the plans?
• When and at what times will construction work take place?
• What rights has the owner granted to the developer to obtain permits and 

mortgage the property?
• Who will maintain insurance?
• Who gets insurance proceeds if there is a casualty?
• Against what property can the regulatory agreement be recorded?
• What rights does the ground floor tenant’s lender (DASNY) have? 
• When will the condominium be formed?
• What rights do all of these parties have after the lease is formed?



481 Pages!!!









For more information:

Eric Usinger, Esq.
The Usinger Law Practice PLLC

80 Broad Street, Suite 303
New York, New York 10004
Telephone: (646) 580-2095
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