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3 Reasons:
1. To allow ownership flexibility

2. To structure compliance with program requirements

3. To combine otherwise incompatible subsidy and tax credit 
programs



#1: Ownership Flexibility



1. Ground Floor Commercial Space – developer 
may want to sell the unit to a third-party post-
conversion

2. Community Facility Space – nonprofit partner 
may want to own its space

3. Religious Institution Use – A church or 
synagogue may contribute land in return for the 
construction of a new worship space

4. Mixed Income Projects – Separating cash flow 
distributions (and exit scenarios) for each of the 
LIHTC and non-LIHTC units

5. Parking Facilities, other uses

Common reasons for wanting separate ownership within one building



#2: Structuring & Program Compliance



An Example: Volume Cap





The 50% test 

In order for a low income building to be eligible for 4% LIHTCs….

50% or more of the aggregate cost basis of any building and the land on 
which that building is located must be financed with tax-exempt bonds 
issued under the volume cap rules of Code Section 146. 



What can affect satisfying the 50% Test?

Sources:
• Taxable bonds
• Subsidy debt
• Private bank debt
• Deferred development fee in 

excess of what is allowable
• Grants 

Uses:
• Costs associated with 

market-rate units, 
• commercial space, 
• tenant improvement 

costs, and/or
• other non-residential 

structures



How can separating incompatible costs and uses 
with the condominium help with the 50% test?

(i) In general. No housing credit allocation is 
required in order to claim a credit under section 
42 with respect to that portion of the eligible basis 
(as defined in section 42(d)) of a qualified low-
income building that is financed with the proceeds 
of an obligation described in section 103(a) (“tax-
exempt bond”) which is taken into account for 
purposes of the volume cap under section 146.

***

(ii) Determining use of bond proceeds. For purposes of 
determining the portion of proceeds of an issue of tax-
exempt bonds used to finance (A) the eligible basis of a 
qualified low-income building, and (B) the aggregate basis 
of the building and the land on which the building is 
located, the proceeds of the issue must be allocated in 
the bond indenture or a related document 
(as defined in § 1.103-13(b)(8)) in a manner consistent 
with the method used to allocate the net proceeds of 
the issue for purposes of determining whether 95 percent 
or more of the net proceeds of the issue are to be used 
for the exempt purpose of the issue. ***

Treasury Regulation Section 1.42-1T (f)
Exception to housing credit allocation requirement -
(1) Tax-exempt bond financing -



Treasury Regulation §1.103-8(b) (8) (IV) defines a "building or structure" to mean, generally, a 
"discrete edifice or other man-made construction consisting of an independent foundation, 
outer walls, and roof."

Treasury Pending Regulation Notice 88-91 explains that the term "qualified low-income 
building" includes residential rental property that is either an apartment building, a single family 
dwelling, a townhouse, a row-house, a duplex, or a condominium. 

What is a “building”?



So….

• Separate condo units allow for a LIHTC project be treated separately 
from other non-affordable or non-residential spaces.

• Ineligible project financing sources can be allocated to the other non-
affordable or non-residential spaces.

• The issuing agency can limit the use of its volume cap to the 
minimum needed to allow the project to qualify for LIHTCs





Another Example: Income Averaging



The Minimum 
Set Aside for 

LIHTCs

Note: The 25/60 test applies in lieu of the 40/60 test in New York City.



How Income 
Averaging Works



§ 1.42-15 Available unit rule.

(b) General section 42(g)(2)(D)(i) rule. Except as provided in paragraph (c) of this section, notwithstanding an increase 
in the income of the occupants of a low-income unit above the applicable income limitation, if the income of the 
occupants initially met the applicable income limitation, and the unit continues to be rent-restricted -

(1) The unit continues to be treated as a low-income unit; and

(2) The unit continues to be included in the numerator and the denominator of the ratio used to determine whether a 
project satisfies the applicable minimum set-aside requirement of section 42(g)(1).

(c) Exception. A unit ceases to be treated as a low-income unit if it becomes an over-income unit and a nonqualified 
resident occupies any comparable unit that is available or that subsequently becomes available in the same low-
income building. In other words, the owner of a low-income building must rent to qualified residents all comparable 
units that are available or that subsequently become available in the same building to continue treating the over-
income unit as a low-income unit. 

* Note: While the available unit rule applies on a building basis for tax credit purposes, it applies on a project basis for tax-exempt bond purposes.



Source: https://www1.nyc.gov/site/hpd/services-and-information/area-median-income.page

Why the “Next” 
Available Unit 
Rule Matters



Treasury Regulation § 1.42-15 Available unit rule.

(b) General section 42(g)(2)(D)(i) rule. Except as provided in paragraph (c) of this section, notwithstanding an increase 
in the income of the occupants of a low-income unit above the applicable income limitation, if the income of the 
occupants initially met the applicable income limitation, and the unit continues to be rent-restricted -

(1) The unit continues to be treated as a low-income unit; and

(2) The unit continues to be included in the numerator and the denominator of the ratio used to determine whether a 
project satisfies the applicable minimum set-aside requirement of section 42(g)(1).

(c) Exception. A unit ceases to be treated as a low-income unit if it becomes an over-income unit and a nonqualified 
resident occupies any comparable unit that is available or that subsequently becomes available in the same low-
income building. In other words, the owner of a low-income building must rent to qualified residents all comparable 
units that are available or that subsequently become available in the same building to continue treating the over-
income unit as a low-income unit. ***

***

(e) Available unit rule applies separately to each building in a project. In a project containing more than one low-
income building, the available unit rule applies separately to each building.



Treasury Regulation §1.103-8(b) (8) (IV) defines a "building or structure" to mean, generally, a 
"discrete edifice or other man-made construction consisting of an independent foundation, 
outer walls, and roof."

Treasury Pending Regulation Notice 88-91 explains that the term "qualified low-income 
building" includes residential rental property that is either an apartment building, a single family 
dwelling, a townhouse, a row-house, a duplex, or a condominium. 

What is a “building”?



Treasury Regulation § 1.103-8(b) 
Residential rental project.
(i) In general. A residential rental project is a building or structure, together with any functionally related and 
subordinate facilities, containing one or more similarly constructed units -
(a) Which are used on other than a transient basis, and 
(b) Which satisfy the requirements of paragraph (b)(5)(i) [occupancy requirements] of this section and are available to 
members of the general public in accordance with the requirement of paragraph (a)(2) [public use requirements] of 
this section. 
***
(ii) Multiple buildings.
(a) Proximate buildings or structures (hereinafter “buildings”) which have similarly constructed units are treated as 
part of the same project if they are owned for Federal tax purposes by the same person and if the buildings are 
financed pursuant to a common plan. 
(b) Buildings are proximate if they are located on a single tract of land. The term “tract” means any parcel or parcels 
of land which are contiguous except for the interposition of a road, street, stream or similar property. Otherwise, 
parcels are contiguous if their boundaries meet at one or more points. 
(c) A common plan of financing exists if, for example, all such buildings are provided by the same issue or several 
issues subject to a common indenture.

What is a “project”?







The Solution

3 Condo Units:
Low Income Unit (60% AMI and below)
Middle Income Unit (60% to 80% AMI)
Market Rate Unit (80% AMI and above)



And tax counsel said…..

“The designation of a unit in an income band should not change with the 
tenant’s income, and an increase in such tenant’s income should not cause the 

project to be out of compliance. 

The Code allows a taxpayer to aggregate separate buildings to be treated as a 
single project for purposes of the minimum set-aside test.  

Each of the condominium units should be treated as separate buildings, but 
the company can elect to treat each of these separate buildings as a single 

project.  

Each of the low-income buildings should be treated as being 100% low-income, 
and, as a result, that the “available unit rule” should not apply.”



#3: Combining Incompatible Programs



LIHTC:  A LIHTC project’s eligible basis is calculated only upon the portion of a project 
that is “residential rental property”.

New Market Tax Credits and Low Income Housing Tax Credits Don’t Mix

Both programs refer to Section 168(e)(2)(A) of the IRC which defines residential rental 
property as “any building or structure if 80 percent or more of the gross rental income 
from such building or structure is rental income from dwelling units.”

NMTC: The rental of improved real estate qualifies as a NMTC eligible business only if 
the property is not depreciable as “residential rental property”. 



Source: https://www.housingonline.com/Documents/Leveraging_NMTC_For_Land_Acquistion_Housing_and_Solar_Development.pdf 



4% LIHTC Bond-Financed and 9% LIHTC Allocation Projects Don’t Mix

I.R.C. § 42(b)(1)(B) Method Of Prescribing Percentages — The percentages prescribed by the Secretary for any month 
shall be percentages which will yield over a 10-year period amounts of credit under subsection (a) which have a present 
value equal to—

(i) — 70 percent of the qualified basis of a new building which is not federally subsidized for the taxable year, and

(ii) — 30 percent of the qualified basis of a building not described in clause (i).

I.R.C. § 42(i)(2) Determination Of Whether Building Is Federally Subsidized

(A) In General — Except as otherwise provided in this paragraph, for purposes of subsection (b)(1), a new 
building shall be treated as federally subsidized for any taxable year if, at any time during such taxable year or any prior 
taxable year, there is or was outstanding any obligation the interest on which is exempt from tax under section 103 the 
proceeds of which are or were used (directly or indirectly) with respect to such building or the operation thereof.

(B) Election To Reduce Eligible Basis By Proceeds Of Obligations — A tax-exempt obligation shall not be 
taken into account under subparagraph (A) if the taxpayer elects to exclude from the eligible basis of the building for 
purposes of subsection (d) the proceeds of such obligation.



Source: https://www.bwe.com/post/bellwether-enterprise-closes-on-unique-lihtc-structure



The Problem with Syndicating Tax Credits on 80/20 Projects: Ownership

To qualify for LIHTCs, an investor must have an ownership interest in the project. 

Valuable 80/20 project owners are not going to sell 99.99% of their ownership interests in 
a project simply to generate tax credits on the 20% of units that are low income.

Why not just use the condo structure? If a “condominium unit” is a “building”, 
is it still a “project” if each “building” has separate ownership? 

80/20 Projects and LIHTC Investments Don’t Mix



A building or structure, under § 1.103-8(b)(8)(iv), is defined as a discrete edifice or 
other man-made construction consisting of an independent foundation, outer walls, 
and roof. All residential units of the Project will be similarly constructed, and the Low-
Income Units and the Market-Rate Units will not be separated but rather will be 
interspersed throughout the Building. Finally, as a further indication that the Low-
Income Units and the Market-Rate Units are part of a single, integrated project, all 
residents of the two set of units will share and use on an equal basis the parking 
garage and parking lot, as well as all Building entrances, lobbies and elevator banks, 
and Project common areas. 

Conclusion 

Based on the facts and representations submitted, we conclude that ownership of 
the Project by Partnership A and Partnership B does not cause the Project to fail to 
qualify as a qualified residential rental project under §142(d). 

IRS Private Letter Ruling 
PLR-153101-04 

Question: Will ownership by multiple taxpayers of a multi-family housing project 
cause the project to fail to qualify as a qualified residential rental project under §
142(d) of the Internal Revenue Code (the “1986 Code”)





For more information:

Eric Usinger, Esq.
The Usinger Law Practice PLLC

80 Broad Street, Suite 303
New York, New York 10004
Telephone: (646) 580-2095
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