Repvinsed with the permilssion of The Awerican Collepe of
Traat and Estate Conmzed

Califormas’s moome taxation of trusts has unpleasantly
surprised many rest iducianes sad bencliciaries. Ix unique
mothod of txation, based on e ressdence of the trest's
Nidaciatics and beoeficiarics (snd segandless of the residence of
e setthor), inay affoct trustoos and boneficiarios (s woll as their
Trwyers and other advison) far beyond the Califberds dosders.

For example, commder an irrevocable, noo-grantor trut®
established by an [llinois resadent that & adminstered by
W cO-trustoes, coe of whoen is an Tllinois resident while the
other resides in California. All beneficianos of ®o trust also
seshde @ Misos. Despuie the predoemisantly noo-Califorsts
commoctions, and even if 8o [llmos co-trestee is mone actively
mvolved in the administrasion of e trast, Aol of the trests
undistnbuted net income s cerrently taxable by California,

Alernonrvely, consider amother rmevocable, Don-grantor
trust, thin tisee with 2 New York scttior. In this case, the trust
s administered in Now York by a New York reshdent serving
as B sole trntce. Flowever, Be traat's sole beneficiary o &
California resdont with a vested (1.0, non-contingens) mterest
= the trust propesty. Despite the trust’s New Yerk erigin aod
adminidration, o of %o trust’s sndistnboted net income
carrently taxabie by CalSorala.

California acknowledges other state Lows regarding
sxation of trast income and will allow a credit for tases pend 10
stodher ste, bost caly of the trest is comaderad to be & sexident
by both states and tanes are acteally payable 10 both states '
The cradit & effoctive wheee the taxes pald 10 the ofer state
wre levied oo S0 samw inoome sad o the same rdos s thoso
of California. 1n (he examples sbove, if the usts are taved o
B aame wmoome #t hower rates i linods or New York than in
Calornia, the addional taves pasd 10 California (which are
st offset by the credit for taxes poid in the other states) will
sepresent additional tanation that will deplete the trust estate.

Caven that California taxes net capetal gains ot the same
retes a5 ordisary (noome - with o maxiowm rate of 12.3
porcent for 133 percent with sespect 1o taxable mcome in

excess of $1,000,000) s otherwinse out-of-state trest may
Bave sgnificant California income tax Babilines. If the ta
& 2ot paid by the trust Sor the your in which the mcomse s
soccived and if that income is divtnbeted %
a California vesidont beneficlary, St beneficiary will be
taxable on that mcome Mocoover, oven where s trost has
a0t had & prior obligation 1o pay California mcome tax, a
ey distribution of sccusmlned net income 10 & Califorsia
bomeficiary is subject %0 the California throwback rules,
which sre somewhat similer 1o e now letpely repealod
fodoral throwback reles (under FTRC soctions 666-668) ' Thus,
even if & son-Califoenia resadertt establishes & trast thet &
ahwayys adminiterad outade of California by non-Califorasa
mumuummmw

witinustely tax Be trast's income when and 1o the cxient # s
kter dstnbuted to » Californa rosident beoeficlary.

The broad reach of Califorsia’s fideciary iscotne tax
brws s an important comsidoration for trustees, beneficiarios
and advisors, where either a trustee o beseficiary resides
in California or & costemplating & move 1o California. This
article peovides an ln-depth analysis of Be prmciples of
California fidaciary txxation and the manser i which Sy aro
applied. Although its foous is on the tresteent of kvevocable,
son-grantor trests, it inchados & bricf overview of California’s
taxation of the income of estates and administrative Sruds, as
well 1 2 tochnacs! gusde S complying wizh Californm incume
tax reporting and withholding reguiroments.

L STATUTORY OVERVIEW

The California Sows governing the income taxation of
estates, trusts, beseficlaries and Socodents aee tn e Californa
Revenue sad Taxation Code” (All sshsoquent stalitory
references are % the California Reverue and Taxation Cade,
wnless specifind ofherwise) Soction 17731 peovides that the
federal rules relasng to such taxation (IRC sections 641.692)
apply for Califorsia purposes, excepe as otherwise providod,

The dloctioos sader IRC section 0453) (treating »
“qualified revocable wust™ as part of Bhe decomsad settior’s
poobutc estate for income tax purposca), [RC secton 66Xh)
(reating discretionary distributhons in the fins socy-five days
of the taxable your of an oxtate or rust 2 having boen made
00 the last day of the preceding taxable year), and IRC section
663c) (tromting separste shares of an ovtale (f truad a8 soparsc
estanes or trusts for the sole purpose of deseriming the amownt
of dintributsble oot income txeable 10 the beneliciasien) are
also efSoctive for Califunia parposes. Asy of these elections




not made for foderal purposes canmot be made seperately foe
Califorsss purposes.

1L CALIFORNIA TAXATION OF ESTATES,
ADMINISTRATIVE TRUSTS, REVOCABLE
AND OTHER GRANTOR TRUSTS

In comsadoring Califorssa’s usague sppeoach & the tauation
of levevocable, nos-grastor trests, it 15 wseful 10 wnderstand
d compare its treatment of other similar entitics, inchading
prodate estales, admissstrative trusts, sevocable trusts, and
other grastor trusts,

A. Probate Estates

The sndistnibeted net income of & probate estate of »
Califvenia decodent & taxable by Califorrsa regandless of the
resdence of its boacficiancs, the persoral reprosentative or
aay other fiduciary. If part of o California decodent’s estate
(vach: ms out-of state spal eatatic) is subgoct o sncillary probale
séministraton in asother stase, California prosumahbly
wosld allow 3 crodit for the income taxes paad 10 e other
Jursdiction* If a Califorsia non-resdent decedent ownod
atsots (such as read ontale) situasod in Califiwnis that prockace
California source mcome, that wcome will be tased by
Califienis regerdicn of the rexidence of its beneficiancs, the
persooal reprosensative or any other iducary.”

B Administrative Trusts

Whsle an “administrative trest™ of a California decodent
(22, 8 revocable trast that buss booome irrevocable bocse of e
doath of the seton) s functionally the same as a probete ostate
fexcept that £ is not subject 1o mandalory coerl supervision),
s undistributed net income is ot taxabllo by California s 9o
sene manncr ks that of 3 Califoema decodent's probute estue.
Irstead, 1t is taxod by Californs s an irvevocable, nos-grantor
s - unless an [RC section 64500) clection s made.

An clection snder TRC section 645(2) 1o trest and tax &
“qualified revocable trust™ (Le., & typioal adminisenative trust)
m part of the doceascd sctthoe’s peobate extate for fodersl
BCome tax purposes is treated as an clection for Californa
oo taxx purposes st well I wech an cloction s not made for
federal moome tax parposes, i oanscd be mado for Californs
mcome tax perposcs.* Making s IRC section 645(2) cloction
could havo o substantial (mpect on & gualified revocable trust’s
imcome tax fability o Califrnia For cxample, if She doccased
sevtior of & revooable wrust was a California ressdest tus all of
the trextoos and bencficiarios are non-rosidents of California,
all of the trust’s undistniduted pet income will be taxable
by California if the IRC soction 645() clecton & made. In

comparaon, mone of the trust’s mcome (except for California
sowrce (ncome)’ will be taxabie by Californis if e electon
» oot made, bocause Calfornin’y umgue irrevocable trast
touation lrws exclode Bhe moomse from Saxstion (n Califiersa.
Convenely, if the decossnd sctticer was & noo-resadent of
Cadfornia but sl of the trastees o all of the beneficiares
are residonts of Califorsss, noee of $e treat's noo-Califorsis
source income willl be taxablie by Californda of sa TRC socton
6450) dhoction is made because B¢ trast will be Laxod a & too-
Cabfornia estate—wheress all of S0 income will be taxable
by Califoensia if that clection is not made because Califeria's
Irrevocadle rust rules will apply.

C, Revocable and Other “Grantor Trusty™

Califormia tooats property of a “grastor trust™ (Le., » trust
sebyoct W the graotor trust rules in [RC sections 671-67) as
owned by sad taxable 10 s setthor for graston) for inoomw
tax purposes. Therefore, 4 income, dedections sad credits
penerally are inchaded in computing the tax Sability of the
prantor, and the trest acll is davegardod for both foderal sad
Caldornia income tax parposes.

HL  IRREVOCABLE, NONAGRANTOR TRUSTS
A Overview"

While many states tic the income tax Bability of an
irevocable, nDoo-grantor trust fo its setthor’s residence,
Califorsia disepards this conmderation altogether ' Tastead,
Califormia employs » unigue asalysis that considers (1) the
source of the tront's income, (2) the residence of ity trustoes™
and (7) the residence of Se trust’s boseficianos. Consistont
with the 2ax laws of mont states, Calfornia taoves all of & truas
income astributable to California sosrces (0.5 rental income
Broen property Jocated ia Califorsia) ™ What makes Califoenia
g s Uhat ¥ aleo taoes ol of » trust’s taxable income if all of
i1 trastees ave Callfornia ressdents o (f all of its beneficianies
sre Californis rosidents with “nen-costingent™ (¢, vested)
imerests in the trust.”

Where some, bt st 2l trasdoes or vestod beneficianes
see Calfomia residents, California taxes » fractonsd snoont
of the trust’s tucble income. ™ For exasmple, where two of theee
trustees are Californa residents (and there is o California
surce income sod none of the henelicianes see California
ressdonts with vessod totorests), Califorses will tax two-thiods
of the trust’s taxabic income. 1If & trast has no Californis
trustees, but has o Califonia resident heneficary with a vessed
mdcrent in SO of the trust estane and the rest of the truot citale
B not vested o s vested In sonCalifornia beseficlaries,



Califurnia will ey 50 percent of the trust's taxable iscome.
Califorrsa applies  two-atcp Sormmla 80 determuine the portion
of the trusts table lncome sabdect %o Californds sax.” This
formda firet defines the mcome taxable 1o Califienia on the
basis of the number of Caldomia trustoes to total tresteos;
sy income tot allocated 10 Califienis bocasse there ane oo
of oo non-seskdont trastoos is then allocatod on the basds of
vestod California beneliciarncs © todad beneficuries.

Californis incorporates the fodoral definition of grom
mcome,” 50 that & Californss benefaoury willl be taned oo the
rocoipt of all distribemaons of current trudt income. In addition,
Califoenia toposes 2 tax on Cabfornia demeficlancs whe
reconve trust distnbetions of accumsdatod acome 1f (3) B¢
trest has been noo-compliant in paying California mcome
taxon poeviosaly doc™ or (B the beneficiaries’ infcrest i that
acome win previoealy cootingest. A Sstribution resalls in the
beneliciary’s interest becoming vestod, ot lesat 10 the exient
of the dissnbetion, under California e ™ For example, if
a bencficiary™s imterest & wnvestad bocause the trmtee has
compiete dicretion over distributions, am actual distribution
will result in the beseficiary™s bocoming vestod in the amournt
aocountable for the trust's failure 50 pay Incouse tax provioasly
owed o Califirnis 3ad (with some sotable, dut limised,
excepiors Sacussed bolow) for income tases thet would have
boon due to California of the beneficiary had a vestad intorest
= the trust when the accamulated (noome was carned.

B, Trevee-Based Taration of Trusts:
Understandisg Corporate Residency

As doscnbed above, s key factor for determuning
Califorssa’s incomme toution of & trust s e ressdency of the
tront’s Oduciarion. Howgwer, such detorminations ofien are
ot straigheforward. Most of the prodlematic sseos pertain
10 corporste fiducaries. Many corporate fduciarics have &
natonsl prosence, and might conador thomscives rosidonts of
the state(s) in which they are iscorporstod of headgquarierad,
Noacthless, for purposes of California mcome taxation of
trets, the key determinaet of an instibation’s sesidency is the
locaton whore # adminmters (he trust.

Secton 17342, subdivision (1, poovides Diat “the reskicnoe
of a corporate Bduciary of 3 trust meam the place where the
Corpontion transacts the megor portion of ds sdmisistration
of Be trust™ Thus, & corporate fidacianys cosdkence fix these
purposes is Uod 10 s soevities with respect 10 a partioelar trust,
rather Shan 10 its statc of incorporation of ofher gencral facion.
California lew does not provide pukdance as to what constitatos
the “magor portion”™ of ot adrsnbiration sctivition

Notably, the California Franchise Tax Boand sself has
indacated that Califorsea law o usclear in this respect, statity Q
that “Jhe law doos not provide guidance as to what spocific
asctivities of ‘admtinatration’ will be coesidered in determning
whether a corpoeste Biduciary of » trust = tramacting the
oty of ®e sdssinistrasion of the trust in Califorsis uader
soction ITMAB Ia i 1998 proposal W changs $he manoer
i which Califirnia tanes trest income, the Fraachise Tax
Bosed stated Gat “{tjhore is macertamty regarding what facton,
and Detr relatve weighns, should de corsbderad i dosormming
where trosts ave admmistered. This sncertainty is compoundod
by the chaagmg natere of corporate trust adminstration from
Tocal fone state only) 10 mterviane o national™ concluding as s
sesult hat, “jcjurrcet law provadeg the rules 1o determine whee
# treat's Sxnablic incomse & subjoct b Calrfornia tax o serionly
outdated and peeds o Se modified o conform 0 moders
trust adersisteation peactioos ™ Howeves, the Franchise T
Board's accompanying proposal for an allernative approach
© B income taustion of trusts Ras yet 10 be adopled e
California box

A relatively recent Califorma State Boood of Fqualimcos
opision commentod o the micat of the “major portiom™
provision, saang

The “mugor portioms™ ledt ropresents & clear public
policy %0 imposo tax cnly on trust iIncome %o the
extent from quantifiable sctvitaes of ducaarics
Gt are sransactod in Caliornia. The teet is alwo
conscsierd with (he fandamental tax law doctrine
that ssbstance must provail over foem. Fg,
Microsofl Corp. v. Franchine Tax Boasd, ¥ Cal
dth TS0, 760 (2006). The rule notably resuls in
& bigher pescentage of Income appoctioned to
Califormm 0 the exterst that the main basiocss
affairs of the trest aro substantively conducted
withis the State, without cepaed 5o whether e
tresteo may sechaically be a resdent of another
Jurisdaction ™

That opision did sot st forth the apecific facton o be
considered with sespoct % a corporate fiduciary’s residence.
detail as %0 what activickes would constitune a “magor portion™
of trust admisistration, thin opitson provides some guidance
s % how the Ssne Noand of Fqualization approaches the
issse. Withoot moce specific puidance, the dooermination of
corporate residoncy prosumably depends on the particeder
croenutances of the applicable trust's sdninntratios. Q




C. Beneficlary-Based Taxation of Trasts: “Nea-
Contingent™ Interests

In addison % trussee residence and source inoome, the
Fisad Sasis for California’s taxation of 3 trest's undistributed
et tncome s the resiience of its vested trust beseficurnies
The cane of MoOwllock v Franchise Tux Board established the
Califorrsa sy tax the accemslated Income of a0 oherwise
non-resdont trust whose » resident of Califormia i or becomes
& vested (nos-covtingent) beaelicuary of the Wit ™ Thes, where
# trast b no Caliornia fiducaries bat doos have 3 Californan
beneficiary, the trest’s Bability for Califorsss mcome tax
penorally hinges oo whother ns California boaeficiary has »
non-contapenl micrest i (he rost. Whether the bencficiary’s
rdorest s contingent of non contngent s proanslly » fact-besed
Question, e mawwer 0 which cven e Franchise Tax Bossd
scknowledges & often defioult 10 mcertan ™

The relevant statules and cases do nol specifically
doscribe the conditions of cercumstances required for a
beneficiary's infereat 10 be vested. Towever, a logical snalysis
of the establishod principles of vesting ndicates that &
beneficiary w only vested if he of sbe has an sbsclute right
10 receive the accumulated income = the future. In addition,
the Franchese Tax Boand may assert that & beseficury bas &
vesiod mterest where accummlated mcome will be diveributed
1o Be boacliciary™s evtsle, or whore fhe beneficiary has »
pencral power of sppoiatiment over e acoumulated come
at his or ber death. Thes, spparcatly & beneficiary’s torest
I8 contiagent |f @ condition must be toct (and Tt coadtion s
oot asmured) before a beneficiary would be entitlod L peceive
the accumulsied incomse and the beneficiary does not have &
pomcral power of appointment, or e property is met payable
10 B beneficlary’s estate following bus or ber death, ic.,
soeneone other than Se beneficiary, his or ber sppointoos, or
hits OF Der estate maght receve the accurmlated inoome.

The Nirth Circuit in Urgubart » Commizione™ adopied
& stmmilar view of contingency for federal income tax
I Bt cane, & trast instroment provided St & beneficiary was
10 recenve accurmulated wust soome and corpes upon reaching
the age of 30, If the bescficiary died prior to that time, the
sccummiated income and corpus was 10 pass 1o his lawful
invse or %o Bhe other contingeot sernmiader trust beneficianios if
be died without ssoe. The courn stased that the beneficiary had
nor [Oud] Be have aay testamestary night over it uslcis sad
untl be stainfed) B0 ape of Suirty vears . . . [1)t ceanat be sand

therefiore that [ihe beneficiary had] 3 presert vested inficoest (n
the accummulations." ™ Abough Urguiart is an old foderal case
and more rocest cases do mt peovide such Eroct mmalysis, the

oases allowing Californis to tax trust inccese oo (he basis of

B she Mavier of the Appeal of C. Pardee Endean™ s 2 cove
whore e California readont tramforos of & dooased California
fesident deneficlary of trasts (with as [llincts trusted) who
recerved imcomme from the trests and poid taxes 0 California
with respect %o that iscome wis toxahle on an sccumboon
datribution that inchaded the trests’ capetal gains for whach no
taxes Bad boon peevicusdy pakd oo Califorsia. The coun sejectad
the cortoution that the benaficiary should not be taxed oo Be
sccunsdation detriduton bocause Bhe beneliciary’s mterest wan
contingest whon the gaise wore accurmulsted. The holding in
Erdonan s cornisteest with the holdmg i McCadlock, i that &
beseficary’s rosdence was sullicient mexus fov Callomia to
Impose mocene tax on s socenmalation datrdetion

Do Taxathen of Beneficlaries Recelving Tram
Distributions

I Owerview

As s0ted previcusly, the Revenee sad Taxation Code
is structured so that California mary devy income tax with
respect 0 & trusts undiseribetod net income via (wo diffevent
awvosoes. Past, the trest itself & subgsect 10 inoome taxation
in Califrnia buned on i California sossce income, trustoos
and noo-comtingent beneficianes, as described above ™
This iscomse tax i & Balulity of the trust and @ reportable
and payablo oo an annual basis s accordance with pormal
repenting requiraments. Second, where & California rewdent
beneficlary recetves an scourmmlstion dstsibwtion from (8)
# trust that has not satisfied all of ® jscome tax liabilaees
10 Calidornia becume the taxes were not pakd when due,” or
(%) = et = which the Calfornia resident was 2 contingent
benaficiary sad Derefore the socumulation Sstrduton was
not previously tucable by Califoenia,™ fhe state oxacts ity tax
from the California beneficmry upon his or ber receipt of the
accusmlation distribution from the trust.

Taxation of sccumulated iscome undor section 17748,
subdivison (a), is somewhat confusing in that Be inoore s
currently taxabio 1o the truss by California under section 17742,
sebdivison da). 1f the trest does not pay the txx, e Franchisc
Tax Boasd would have &fficulty collecting it of there & 0o
Californim trastoe snd 0o trust property sitestiod i California,
However, instond of providing that the toses owed bt st pasd
by the trast are paysble by o benaficiary s a transfores of
that accurmulaied income, & contemplatod by the cournt in
MeCulioch™ soction 17745 saxes that accummulsted income in
the year distributable to the benediciary, as the tupayer and




0% ks & trmsferee, i be or sbe is o California sesadent af Dot
time. Presumably, Califormin would not be able 6o tay that
tncome 10 the benefioury under section 17745 and also collect
the tax owed by e trust from the boncficiary a 3 trasaferco
under the madtosal concept of ransdoree Labilny ™

Is Calfornia’™s “theowback™ taxation of trast distribations
praosa 8 section 1TMS, subdivision (). This provision
allowrs Californm 1o tax a ressdent beneficiary on dstrbutions
of socemelated moome when The trust had six boen required
previously to pay income sax o Califorma, because cnly its
California beneficiancs’ imtereats in the trast were conlingest.
“1f po taxes bave boen pad oo the current or acoumulated
incorne of Be trust bocamne the revadent crent
in e trest was costingentf ] such income shall be sxxable 10
the beneficiary when distribetod or dstributsble o him o
ber™ Under section 17745, subdivicion (d), the accumlated
et incorne crrnod while the bescliciary’s isterest ia the trast
was costingent that is included in an accumiation distridetion
is taxed as thoogh i had been included in Be inoome of the
beneficiary receiving the distributicn ratably in the your of
distridetion and the five preceding years (or If the income has
been accumulatod for & shortor persod, during sach period),

Since Califorsia'’s income tax law was conformed 10 the
foderal income tax Jaw in 1981, ™ dinibutions of sccumdatod
inoome by & trust W » ressdent California beseficlary gencrally
have boon subjoct 10 both foderal and Californes incomse tax
in accordance with the throwback rules under IRC sections
685668, Fhowever, section 17779 peovides that those soctions
e inapplicable to distridutions described s section 1745,
subdivinon (b), geoted in the previous paragraph. Therefre,
it appones thas the Callfornis throwback reles in soction 1779468,
subdivision (d), and oot the rules under IRC sections 665-
66X, penerally are sppiscable % an accumulataon datrivwton
peceived by & rexident California beneliciary unloss (he trust
is also subyect to fodoral tax on that distribstion under IRC
soction 667 (e discussed in the kot parsgraph of sectios
1102 of this artcle, posr).

2 Limbarions on Income Subject w
“Thoroowback™ Tax

Ouve important limeation oo the amount of acoumulated
moome selyoct 10 Lax under soction 17745 is that the inoome
must hawve been carned by the srust whille the bencdiciary was
a Califoenua rendent. As docusad previeady, the purpose of
secton 1774, subdivision (b, s %0 hold a rossdent bomeficary
Fable for incoeme Lax that otherwise would have hoes taxable,
had the beoeficiary’s inserest not boen contingent ™ efore

sach beseficiary became a California residens, the looome
would not have been taxable by California (regacdicn of
whether the beneficiary’s interest wis contimpent or Bon-
coatingent) bocause these win m0 comnoction b Califienia,
Thas, income carned (n yoars when the beneficiary was not »
California resident s aot inchuded i e sssount taxabile sndcr
the California throwback reles.

Thia principic i spporied ot caly by the Revesue and
Fanation Code itecll, but also by the courts and the Franchine
Tax Board's sppiication of incoene 2y rulies 80 trust benefickarios.
As the court i MeCallook axplains, for example, Soction of
the plarstll beseficiary upon distridution was constiutonslly
supporied boosase the “{heseficiary] o the instent case han,
in des role o Beteficaury dhering S yours of M residence v
iy s, enjoyed the peotection acconded by California for his
cvertaal rocoipt of hese mects "™ By the samne token, texstion of
» boneficiary on income sccumslatod before ho or e was bors
or for periods dering which be or she wis not a California sesident
(and bencw dertved po benefits from i) wosld be Imappvopriate
sod pertugs veconststions]. The Franchise Tax Bowd sppears
0 engploy (s appevach s well, basad on its description of the
scssment of Inoome T wpon trust beseficlacies. Disowssing e
calculation of 2 crads Sx income Sax pud i anoher sate, B
Franchee Tax Board,  one reling, stetod:

[The cro&t shall bc basod upen the tax on
the income scoumalated by the trust since the
resaderns ustil e dato of distnbution. One-sixth
of hat smount shall be addad 10 the taxpayeny’
mcome for e year of distribation and for cach
of Be five precoding yeass 10 determiine the
Calformia tax sttritasable o Be trust income

Thes, depending oo the durativn of & beneliclary™s Califoessn
rosidence, this limitation may help 1o hmit e amoust of
sccumelated incore that bs towod upon distnibution.

s addition 0 resicdoncy, 8 beneficiany’s age while come
soourmulases mury also im the amount taxable upon @ dstnbaon
Sat i also sbyoct 0 Be tax oo accumslation ditriations
ender IRC section 667 (Le, with respect 10 a Soreign trost and
certam dotoaatic trestd® One consequence of Californa’s
poncral adherence % the fodorl thoomteck rules with respect W
mach distnibutions is Gat 3 beseficiary is not taxed oo imooame
St accumulsted before he or she reachod age 21.° This rule
s ambodiod i the Spocfic kaenxctions of Form S4L Part [ of
Schodule J, which provade that “{glencrally, the boncficiary may
oxchade smounty sccummmlatod befoee the Beecficary bocoeses
age 217 Consistently, Part | (Tax oo Accurmulstion Distnbution




undor [RC section 667), Soction A, kne 2, of Form 5704 wsed
by & Beneficiary 10 sepoet sccussalaton Estrdautions wader [RC
section 667, provides for the doduction of mcome accummlsed
befre the boneficiary reached age 21, Bocsase of section 17779
(dmcussod above), & spposrs thet California might not exchade
froon tocatan & datridotion of Booeme that was accurmadatod whie
the beneficary was a California ressdont bofore becoesing age 21
o that coene is sebyoct 1o the tax on sccumselation Sstridation
under section [7MS, sehdivision (M, neher than IRC secton
66T However, the abwence of segullationns ender section 177345,
subdivisson (b, or other Franchise Tax Boend guidance 10 provide
sy sormatve mothod fr cakiulding acommulation detritutions
undey section 17HMS has cossed substartial uscertainty.

3. Specin Consideravions Regariing
Semcficiary Kesidence

Fasallly, it & isnportaes 1o sote that hencficiarios taay ol svoed
Calrformia's throwback tas on trust dasribusons ssmply by briefly
leaving the stase. Soction 177465, subdivision (el inplemments & nile
of "doomnad resdoncy,” which providos as follows:

10 the evest St & porson bs & resadent bosefictary
during the period of acosmulation, sad leaves Sis
e within twelve moeths price o the dase of
distnbution of accummdated income and returss to
Be stade withen twelve months afler distribtion,
# shall be presamed that the beaeficiary contmeed
30 be & rosident of this sate Gooughout the lime
of distriboton ©

Even when & beneficiary leaves (he state S the roguisic
penod of ame % svosd Califorsia taxation of sn sccumelation
distribution, & s possibie that Calforsia will comider the
beneficiary 10 have been » California resident o the time of
distrisation based oo s genoml rules for identafying rosdents.
As s wrticle’s Appendix A doscrbes in detal, tormenasting
California reskdency is not ncarly as sinple as pysically leaving
the sty and bving esewhors, or ovem takomg basic stops such as
segiMering 1o vote and cbtaising o derver’s hoome in another dale.
Tnstoad, California comsxdors 2 sryrind of factors in deteriming
whether an sadvidhal s & Calfirsa resadent * Trost bereficaanios
sermsinung cosmoctions with the state 10 determene whether an
socumuboon detribuson will be taxable by Caldoma

IV, TLLUSTRATIONS OF MISCELLANEOUS

CALIFORNIA FROVISIONS

The following scemanios illustrate the somewhat
wnpeoductable rewhs ender Califoezia bw @ several fypwal

fact pasterns. In cach scenmrio, it should be assumed that the
trust in guestion i an ircvocable, noo-granior trunt,

A, Miner"s Trust with General Power of
Appedat et

Sconarle 81: Asume St 3 noo-resdent of
California s the sole trustoe of an imevocable
trust, etablinhod for a Califorsia minor residont
beseficoary. The minoe beoefioary may receive
ducretionary puyments of incotoe and principel
and 1s % recewve an outnght dstnbution of all of Be
remaiming trust property upos reaching ape 21, o
whach time the trest termunates. [f the beneficlary
diex bofiee reacheng age 21, the rud amcts =¢ o
be dstributed 10 the bemeficlary’s issoe, per stirpes,
or i theve s none, 10 other benelicianies; however,
the beoeficlary s given a geoeral testamentary
power of appointmest over the trest assets on
iureng age I8

Quoatisn My Does & genersl power came 2
beneliciary to be vested?

Hocsuse the distributions ase dicretionary, the
bemeficiary’s inderest & contiagent, ot feast wati] age 13, Upon
reacking age 18, when the beneficiary acguires a general
lestamentary power of appotatiment over the trest assets,
the Franchne Tax Boand is Bkely 10 assert that the gomeral
testamentary poser of appointment is sufficlent 10 casse the
intcoest to bocorae vested (eoar-contmpent). Howewer, vesting
as & result of & geocral power s less cloar San vesting as 2
result of grining e ahsolsto nght 10 receive accumulated
income o the future. s this case, e benefiosry has a
comtingert istorest untll age 18 and most kkely has 2 vested
imevest from and afier age 18

Opcstion Lbk Is the uodhtribnted aet income
of the minor’s trust taxabde by Califorsis?

A trust that has osly nos-sesidert fiduciaries sod 2
costingert California beneficlary would sot be responsible at
py poist K payieg tax ¢n ity sccomulatod incomse, sbuest
Califorsia sowece income. Under the facts peesentod, the
miinoe's rust would be pesponaible foe payiog anmeal moome
tax %o Caldfornia caly with respect % inoome carnod after Se
bercficiay reaches age 15, ssuming the geroral totamentary
power of sppointmest s decmed sufficient 1o cause the
beneficiary’s interest to become vestod (poa-contingsn®) a
e I8,



Question gk Avuming that the beneficiary
remaing a Californis resident and reccives »

termination distribation 3t age 21, how will
California tax say sccummbsted income?

Convistent with tax brws of most ststes, beneliciarion
who reside in Calforaia are taxabie on orust distributions w
e extest of the srust’s datridutable net incomse (“DNI™),
roported on the Schedule Kol of the Form 1041.* However,
sndcr Califorsia low, 0 the cxlent of sccusmslation Sstributioos
received by Be bemeficuny, the beneficiary geoenadly will be
salpect 1o California tax on all accunulsiad trust mcome that
was 0ot previously saxed by Califorsa. As discussed abowe,
e lermination ditribution 1 Se benelicary cosld be taand
10 the boneficiary under secton 178, sebdivision (), If the
trust &d oot pay tascs 1o California whes it was requised
&0 50, and/or s an accumulaton distridunon subject 0 the
Goowbuck rafes uader sections 17745, subddivisions (b sad (&)

s the case of this musor’s trust, if the trustee desermiined
that the bescficiary's intefest veslod upon stbsising age
IS5 (when the benelicary obtained the gomeral power of
appatnment) snd theregivr pald come taes o Calfforsia
on accurpulated moome, the beneficiary woskd become liable,
of ot all, caly for secome taxes on the lncome exenad by the
frust proe 10 roaching age 15, as provided in sections 17M5,
subdivisoas (M) and (&)

If, in the cane of this manor’s trest, the trusos o mor
pay income tanes o Callormia Sallowiag the beneficiary’s
scguinition of » penoral power of appotmtment at age 1S, cither
Because the trestee befieved at the power of appointment
was not sooagh 10 casse (he boneficiary % bocome vesied o
bevsise the trustoe was wnaware of Califoraia's sogquiromsents,
e Franchise Tax Bosed could amcrt that the iscome
accumsiated after the beseficmry reached age B5 is taxable w
Be beneficiary snder soction 1745, sshdivisdon (8

B. Diseretionary Accumulatisn Trest Witk
Several California Resident Bemeficiaries

Sccoagie 82 Aswume hat 3 son-scsident of
Californas is e sole trustioe of 2 trest with severad
Califorsse readdicont bencficianes. The primary
beneficiary aad bs or her issse may receive
paymcets of inccene and principed Sor Sheir health,
education, maimenance of support, In the sole
discretion of the trostee. The pesssary beneliciary
also holds & limeed (noa-genoral) tostamontary
power of sppottmet.

Questhen 2k Are the bemeficlaries’ respective
Interests comtingent o nea-contingest?

As = Scenano ¥, the question & whether any of the
beveficlaries has elther a Ourvent right 1o trust property oc an
sewerod Soxtamentary nght 10, or geooral power of sppoutimont
Over, BTust peoperty.

With respect %o current distnbutions, %o trastos may,
bt bs Dot required o, make distributions for certaim needs of
these beneficiarion, Bocause soch disributions are solely ot
the disorcton of Se trustoe, the benelicuries cannot assert
sy cufrert rigghts 8o trust fands and may scver reoeive them,
Thus, nooe of the beacficiaries has a vested interest based on
& present right %o trust property

With regaod to testameatary righes, the pritmary beneliclary
has 2 imsed testamentary power of appointment. A Jmitod
tostamentary power does not ensere that the beoeficiary will
recerve of cojoy the trust property, sad docs not beve the effect
of causing the deneficiary 10 become vested, as might be the
Cane with & iestamcntary general power of appoirtment.

Decause nooe of the beneficiaries s geanatood any

cutrest or foture rights %o trust property, they are alll coctimgent
boecticianes.

Questien (b1 Are the beneficiarion” intereaty
still comehmgent if the trant makes distribution
0o amy of the beneliciarics”

Any dutritusons to S beneficaanes wdor Scenano 2
will result i vesting as 0 e Sutriduted amounts, which
will be taxable 1o ¢ California beneficiancs under section
17731 (with sespect 10 current distributable net income) o
section 17745, subdividon (B) (with respoct 10 accummlated
oot income). Facept with respect %0 an actuad distribution,
however, the states of 8 bencficsary as contingent with respect
to undistnbetod net income would not change, because the
current distribation in and of Maclf would nol guarsstoe soy
farthor rights 10 trest distnbutions or property.

C. Distributions to Currest or Fermer California
Revidents

Scenadie A% Assame the Sollowing additional
facts regarding Scenaro #2: The trast has boes
= exienoe for fifty yoaes, snd all beneficiarion
during the 1eren of the trust have boes Califorsia
resdonts fovoopt s provided bolow wih rospect to
the sole remaising beseficury) Usder (he torms
of the trust mstrsment, G trust will lerminate




soon sad distridute 10 the sole romaiming
bemeliclary.

Oacatisns: Will the trumt or sole remainiog
beneficiary be taxed by California on the
sccamulated income carncd deriag the term of
the trust upen distration ander the fellow lag
circummtasces:

Ma). The sole remalning beneliclary remabng o
Callifernia resident Baroegh sad incleding the
dase of distribwtien”

Nb). The sole remalniag beseficiary conses o
be a Californda resident two years before the
date of distribution”

No) The sode romaining beneficlary comses to
be & California residest six months before the

date of distribution™

In this soemario, docsine the sole trestee is 2 non-sessdont of
Californis and all of e Calformia bencficiarion have costingent
foterests, ™ the trust is not toaide by California (except with
rospect 0 arry California sowce income of the trud), porsasst 1o
the penenal taxation prnciples of sections 17762 theough 1794
Under soction 17745, subdivioon (b), asy prior datribetions
maxde 10 2 benediouary of thes trast woukd have boen taxabie 1o the
beneficiary. Bocause there is aow oac rossaining bescliciary and
this beoeticiary has boen » California ressdent throughos his or
ber Betunc (except merounding the time of the distriution, 24
descrbed bolow), 100 poroest of sy sccunmulation distrbotion
which was not previouly uwmnum»
thes benefiowry

Questicn M) 1 wraightforwand bocame B¢ beneficiary
s a Californie rosidont price 0 and ol B0 time of the trust
distribution. As sech, the denelicary will be taned on the
sccurmalation distrivetion 0 (he exsont e trgsts Iacome wass not
previously taved by Califienia To caloalate s tax, one-sixth
of the sccumulsiod imcoeme will be added 1o the beneficiary™s
grons incoee Ror the year of distribesion and for each of the five
procoding years, snd S hypothetical additional Ly labvity for
cach of these years will be addod together w0 desermnane the sxal
mmoust of B 60 the boncficaary

In Queston b, the contngent beneliciary resides in
Califienia until two years prior 2 Bo trust dtrbution. As
descrided previously, section 1748, subdivision ), was
implemented 10 preckade Califiena rondents from avosding
00me tax on & trust distribetion by leaving the state for a short
perind of time surcunding $e distribution ™ [f & beneficiary

keaves withas 12 oweths before the distridotion asd reterss
withia 12 months following &, he or sho will be treated as if his or
her California rendency wese comtinuonss for fhis period sed will
be saved upon the distnibation. Tho Revense sad Taxation Code
docs pot cxend Bie soope of This peovision, however, boyond
the twe specifiod twelve-mooth poriods. Thas, if a beacficoary
rroves e o her sesbdency out of Caltformie more Shan 12 moetin
bofore » distribetion, e distribution would not be taxsble
Californma under soctson 17745, cven if the besefScuary et
1o California imesediatoly alter e dintrisation Here, two yoars
well excoeds this tme frane, o seither the beneficiary nor the
trast would be subjoct 10 California mcome tax, regardion of
whether 0e when the beneficiary retums 1o Califoenia following
the dstribution,

Question 3i¢) varies this scenario with a sole semaining
boneficary who has moved his or her soadence aut of California
omly six months prior 20 the dsribution. Booase this change
n resdoncy falls within the twehe-month period priee % the
dsardution, the heneficlary coubd be tresed as a Call forma residons
o the time of Satributon uader soction FTMS, sbdavidon (ch
1f B¢ beneficnry resumes Califonsda resadency withon 12 monshs
following $ie datribetion, he or she will be treated as a Californin
resadent for these parposes snd will be sased upon e detribution
i he of e nover kel the stute. [ nct, fhe beneficiy may svind
Caldormia iocome tax oo the distnbution depending on ol the
relevart facts snd Grourmstances.

D. Discretionary Accumalation Trust wich No
California Beneficlaries

Scemacie 84 Assume that & Califoenia non-
rossdont is the sole trustee of a trudt with several
beneliciarics, soae of whom csrrently sesides
= California. The beneficianes may rocehve
paymests of mcome and principal for their
health, oducation, meistenance, of support, and
ey have limned (non-geseral) lestamentary
powers of appointmerne. Al the tme Ghe rasl was
estadlished, the setthor and the bemeliciancs o)
resaded in Califcenia,

Questions: Should the trest contlaue to ke
California fideciary income tax reterss afler
ali of the bemelictaries ne hnger reskle in

Califorsia? Does this reguiressent chasge if the
trust makes distridations to the beneficlaries”

Under this scenario, the only coanection %o Califorss o
the reskdence of the setthor and beneficiaries whon the trust
was crested. As explained peevicusly, Bhe ronidescy of Be




settior af the time » trost was created (or bocame srrevocabls)
doos not boar oo whether Califorsia will impose inoome tax
on Sat trust™ Thus, Ge fact that the setthor was & rosident
of Caltfornia when e tnast was oreated does Dot expose the
srunt %0 Callifornéa income tax.

As doscrided In Scenarke 93 above, soction 17768,
subdivision (o), provides that & bencficiary will be treated oy
a Californsn rosidont-—and a distribution %o Mm or ber will
be subjoct 80 Califoruia income lax—-af be or she readdes in
withie 12 moeths before & distritution s made, snd hen retarss
o California within 12 monthe after that Satritetion. Thes, if
any of the trest beneficiarios kesves California withen 12 montia
poior 0 the distritution, receives a trust distribwution, end then
returen 00 Califorsis within 12 mosths afier the distribution, be
or she will bo subjoct %o Caldomin moome tax. In this case, it
s adviable for the trust 1o (He & Gdociary moome Lax retum &
long 3 thin possbality cxats (i.6, for one year following the ket
beneficary’s departuee from California)

B it han boen mcee than 12 months siace the ket beacficiary
et Caldoria, bowever, any future trust distridotoss woubd
oot be sbject 1o California income oy (swsming Gt She trut
does pot have sy California source income). Thas, usless
=t least coc beneficiary retursa to Califorsia and roceives 3
Sscretiooary distribution of mcome, or the srust bas California
soerce ingome, it doos st appear sccowsary Sor e trut
continne filing fidociary tncome tax revarss o California.

E. Distribwtion to New California Revdents

Scenario #5: Regarding Scenano 84, assume
the following sliernate facts: The traat has
boen in existence for S0 yoars sad nooe of the
bemeficiarios dering the term of the trast has been
# resident of Califormim fencept s provided below
with respect %0 the sole sermmiaing beneliciary)
Undor the torms of the trust instrument, the
trest will termmate sovn and the siscts will be

dutribused 1o the solo romaisng heneficiary.

Questisns: Willl the solde remaining beseficiary
be taxed by California on the income

socumelatod derieg the term of the trust upen
distridation seder the following dtsations:

S(a). The beneliciary bocames o California
resident twe years before the date of
distribation”

S(h. The beneficiary becemes a California
reshdont ome week before the date of distribation”

Questions $a) snd §(b) should be comsaderad under section
17344, subdivisions ) sad (b}

As previcasly Sscussed, 8 Califoenia resident beneficiary
will be taned ender section 17745, subdivision (5), wpoa
distribution froem & trest when mcomse Lax amributabie 1o that
beoeficiary’s share has not boen pusd by Be trust bocauw of
e deneficiary’s constingent status. Nowbere does the Code
sty that » beneficiary mast have boon & CaliSornia ressdont
for anry mircomem mnoust of time o this tax 0 wpply. Becane
Quostions 5a) and Ab) both ivobe 2 beneficiary who is a
Califoreia residens ol the tirne of dotridution, sl deneliciary
will be sbject to Caliornia inoome tax upon distribution
both cases, regandiess of how loag the beaeficiary has boen
2 Califorsia resident. (Because this beneficiary’™s interoat
is contingent, however, e trust Rself will not be subject t0
Calforsia incoree tax )

Where e tming of the beseficary’s arrival in California
will Bave an immpact is in the cakoulation of Aow wuch (neher
thas whather) income tax willl be dee. Thes, with respect 1o
Questions (1) end S(b), athough the beneficlary would be
sebioct 10 tax upon distributon, £ appears that the amount
sabject 10 tax would be lsited 1o the income carsed afler the
benelicary became a Californan ressdent. The beseficiary in
Question 5(a) would be subject % Califienia incomse tax on
all of the sndatridetod net income carsed for the two yoars
peeceding the dmnbution and would be silowed & credi for
tanes pad by the trest o other states on the sow income.
Stondacty, Bo beseficiary in Quostica (0 would be subpoct
10 Californis income tax only on the undistributed net income
carned in the coe week precedag the distridaton.

With respect 10 the distribetion i Questica S(Y), the
amount of income sccunuisiod dunng He one woek of the
beneficiary’s California residence m Blely © be nosal. If
0, the sdoption of Californis residence immediately prior to a
datrduson i uslikely 10 create stpaificant incomse by kabddy
with respect to he acoummliation distnbetion. Where this
action could have quine an leepact & in the case of & trust that
has fled 10 satiny o California income tax labalities, Ia that
evert, two yeaes' O even a weekiong resdence in California
could subject the bemeficiary 10 income tax liabilty with
pespoct 10 the distribution under section 175, subdivesion
() (which, as describod poeviousty, allows California 1o tax »
sesadent beoeficiary recciviag a distribatson Sor & poo rata share
of amosats previossly doc and urpaid by the tru),

{
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A final issse ropseding e soonanos = both Questions
S0 and 5% is the manney in which the sotal amoust sebyoct
bmiMﬁmth“d

Rax due. B sfustions irvolving the Uurowback relos of socton
17748, subdivisions (%) sad (d), Ge standsrd throwback
allocation of coe-sixl of the income 10 each of the present

mmmumm“nah
inciudod cither (o this manner, “or for the period hat the
trast accummdatod or scquired (ncome for that contingent
beseficiary, whichever period is shorter™' Thus, # appoan
likely Sat the Srowhack peried would caly inclede the time
durieg which the benelicury was a California resdest and
held a contingent interest. In Scenario #5, for purposcs of
calculating the bemeficiary's inoome tax labuty under the
throwback rudes, the trust income would be allocated ratably
as I It had bocn incladed i the beneliciary™s Income for the
two-year period (with respect 1o Question S o the one-
week persod (with respect o Question Kbl dering which the
besclicary wes a Californis rexident, rather Gun over the five
yours preceding the detridetion.

V.  COMPLIANCE

The primary parpose of this articlo is to rase ssaronoss
of California’s unigee approach [0 iscome taxation and
belp Biduciaries, beneliciaries, and sdvisors with Californis
comnoctions usderstand bow these lews are spplied. However,
11 b lso Important %o understand the practical implications of
California’s inocese tax rules. The last portion of this article
tharefore discusses the mas and boltx of complying with the
California bew relating %o the incusee taxation of trusts and
estatos. California Form 541 (Califorssa Fductary Income
Tax Return) and the schodules thereto are generally similar
to the foderal income tax Form 104] and & schedalos, bet
with importast differences. The releviet forms sad schedules
cam be socossed from the Franchise Tax Boand's website at

brgefwww fih.on gow'
A. Form &41 and Related Schodulos

ColSwnia docodents” estates, o welll s residont and "o
resdent™ treats, (e FTH Form 541 (California Fiduciary
Escomse Tax Retursd™. California does not publish & separse
wis chearly denived froen the fodemal Form 2041 (US. Income
Tax Retarn for Bataron snd Troat)™ as $e line #ems ca the
face of the seters (Income and doductons) spposr ia the same
order aad caly vary bocsuse of differcnces in the sppiicable
siate and Soderal Lews (e g, the reference 1o gualified dividends

o the federsd retum, as California o 2 single rale schoduk
spplicable 10 all dividends mad copital gains). Bodh retuny
roquiry that pertinost qeestions bo saswered sodar » sectior
eotaled “Other Informuation”™ and both inchade Schodule A
(MChanitable Doduction™) and Schodule B ("Tocome Distritution
Deduction™)

An fmportast difference betwoen Form 541 and Form 104)
i the wse of Schedule G. Schedule G of Form 341, entithed
“Califixnis Sousrce Iacome and Dedection Appoctionmsent
is used %o compute the tax due with the retem by oo
rosicient ostaies and trosts %o aleatify the amomnts txeabie by
California. The amounts identfiod on Schedule G are carmies
Sorwand % the taxable income computation on the fint pags
of Form 41 and completed by reference %o Forms 1ML Forn
541 fiewt scpasates the rust’s income betwoes Califorsi:
source inocome (al of which is taxable by California) and non
Califenia sousce incotme. The noa-Califonia sowce intoos
s then apportionad o California on the basis of the percentags
of trostees residag is Califorssa sad Bc remaising noo
California sowrce income, if sy, o apportionad 1o Californs
on the basis of the peroentage of non-coatisgent beneficlar:
resading in Cabifornia. Schodule G also dirocts the trustes &
peport the trast’s deductions and o sdeotaly those allocable &
California. A copy of pages | and 2 of Form 3041 & roquenes
w0 Be attachad 10 the Foem S40.

Schodule K-1 of Form $41 seports the informesion on (e
Schodule K1 of Forms 1041, lists the California sdpestonents i
determine the mcome reportable for Califtenia, and identificr
California source ncome and crodits. Tpoctandy, Schaduk
K-1 of Form SA1 separstely statios e Californin sosece incoms
o0 which son-cesident beoefiomnes wre required 1o pary tax ir
California.

Schodule J of Form 541, entrtied, " Trust Allocation of ar
Accssnslation Distribution,” s & sepasste foem used % repon
and compute accumulation distridasons by domestic complos
trasts and cortain forcigs trasts. The iastrections 0 Schoduk
) of Foem $41 acknowledge California’s conformity 1o the
repeal of de foderal Browback reles, but stae: “However, ¥
the trust & not pay tax on the beneliciany’s mterost bocaus
the benelicury was contingent, the iacome Shat would bave
boen taxed is incloded by the beneficiary in he your # i
dieribetable o distributed; soe California Revesue an
Taxaton Codo Soction 1TMYB) "

FTB Form SSTOA, entithed, “Tax oo Accummlatioe
Drstribution of Trasts™ is used by a beneliciary o repont
ad pay the tax oo as socamulstion distrideton sad is 1o be
stachod 1o the beneficiary’s Califirnia indvidual income o




revarn ™ If the foderal Swowback relles apply, Part | of Form
SET0A allows & benelicery 0 exclude income accumulned
before the deneliciary “[was] born or reachod age 21"
Howevee, 23 Sncessed sbove, the foderal throwback reles
soe genenally inapphicable 1o domostic trests.

B. Califorsis Tax Withholding

Califorssa muposes dackep withholdng (penerally at Oe
e of T pervent) en datrdotions of income 10 son-eesdent

bescficianics wheoe the payment cossiss of California source
income. ™ Withholding is not required on distrfxsons %o non-
vesidernt Beneficianion of California source incetne totaling
$1.500 or less i & caleadar yoar ™ The applicable Californa

Sorms Sor withbobding arc
92 Resident and Neoarosadest Wihboldiag
Statemere *
2.8 Reossdert snd Nomresdent Withbolding Tax
Statemert sxd
N Payment Voucher for Residont and
Noreeadert Withhobding *'

California also mposes a theee and one-thind percent
witkholding tax on the grows proccods from the sale of
Californis real progerty (inchadmg instaliment safes), or the
seller may eloct 10 have the tax computiod om the pain (o the
highest applicable rates) withheld. If theve Is no gain on the
wale, the scllior may avoid e withholfag roguircment by
clecting the options) pais on sale socthod of withboléing. The
apphicable California forms we:

= mmwm'mw
93-C  Real Patate Withholding Certificasc™

SE  Real Batate Withholding - Compusation of
Fastsmated Gam or Lowg™ and
SNV Paymest Veucher for Real [Estate
Withdokding *
C. Other State Tax Crodit

California has compion rulles rogaading crodiss for taxes pesd
% ofher states that vary &epenbing oo whether the tuxpayer 54
sostdent, on-rosadent, individosl, or 2 trast or estate * California
allorwy a crodit for tuses peid 10 ancthor statc by an eatade of il
where the estate o rust Is cossiderad % be a resident of both
staton ™ Califoenss will also allow #1 revidont beneficiaries of
trusts or estates 10 claim & creddt v jocome taxes pand by he

trust or extade %o snother state ™ [ general, 1o crodt i allowed
If the other state aliows Californsa ressdenss a coodt for Incone
Laxes parid 0 California, ™ Noo-cosdonts of Californis mury clainm
& coodit only for net incomse towes paid 1 California ¥ Califoenia
Schodulo S is mod 1o clyim this cradit

D. Velaatary Disclosure

California provides an Application for Volustary
Discloscee on FTH Form 49257 As stated i s intractions:

The purpose of the FTB's Volustary Disclosese
Frogram is 10 encourage qualified entities,
qualified sharcholders, qualified mombers, or
qualifiod beneficiancs Bat bave an unfulfilicd
Californis fraschiseincome tax return fling

is awthorizad by statute 10 limit the imposition
of txx andor fee Badility 1o & sixv-year pericd
mmodistely precoding the signing date of
a volumary disclosure agreemest, and the
diseretion o wiive ponalties listed bolow snder
“Penalties Waved ™

The reairernents for participation 0 the Voluntary Disclosun:
Prograss sre strespers and, thesefore, of hasited usefuiness, In
most sitsetions, the applicant must henve pever poevioesly fled
a retam with the Fraochise Tax Board. I $he ontity is & traet, #t
st have nover performed sdmirssaton sctivites in California
and Bad 0o resadont beneficaros (other then & heneficacy whoe
foncrest s Dhat trust is contingens). A non- resadent beneficlary moust
not have boon 2 rpaident Sor six tocsble yoars ending immodsatcly
precoding Bhe due B Volustary Disclosure Agroerent is sgnod.
10 ol cancn, e applicant munt not have boon previoudy cmtaciad
by B¢ Pranchise Tax Board.

K. Addithonal Assivtance froms the FTE Logal
Divisdon

The Legal Diviscon of the Pranchise Tax Boand is divided
x40 frve bercass, The General Tax Law Buscats is sesponsible
for tanaton tssues pertaming 10 trusts, and may o coatactod
by taxpayers or ther sopoesentatives for asdstance.
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APPENDIX A

CALIFORNIA RESIDENCY DETERMINATIONS

Iadividead Califormia 1ax resdency cases ase isteosely
factual i asture. Indocd, bocame B¢ Franchise Tax Foard
views residoncy as a question of fct, not L, the Franchise Tax
Board will sct issac writicn advice on whether 3 individsal
& 2 resident for @ pertiouiar persod of time ' The legal analyse
Begins with the statete. Califoraea Code of Regelations section
U defines “resident™ 1o inclode:

L. Fvery individaal who is in this stale for other
than a temperary or Sraasitony purposs; [or]

2. Every iadividual who is domiciled in this state
who s ostslde tho state for & temporary o
transtocy purpose.*

Any isdividual who is sot a residest is, by ssatmory
definion, & son-tosdere ¥ Prescnce within Califorsia for
more Than nine moaths of » taxable yoar creates o scbutlabie
pressmption of Califcenia ressdence ™ Howewer, prosence
within Caldomia for less than nine months does 20t create &
presursption of noo-revidency”

"Domscike”™ is 2 part of the deflaition of resdent, dut e
coocepts arc not sysoaymious. Dossicile has boen defined by
the courts s the “ooe location with which for legal purposes
& person i contidered to have the most settiod and permsancst
ocoenection, the place where he intends 10 remass aad 10 which,
whencver he is shacnt, he has the intention of setarning .. ™
Similarty, the Franchese Tax Board seguiations peovide as
Sollowy:

Domucde has been defined ot Die place whete an
and principal estadlshment, and 10 whach place
be haa, whencver Be is abwent, the intention of
returming . . . . Another definition of “domik”™
conxistent with the above is the place where
an individeal has fixed his habitation ad has
a permascst residence without amy present
intconom of permancetly romovieg therefrom ™

Accoodingly, domicile denoties ¢ one location with which
8 person has (he most sevfied and permancat coanections and
whete $i¢ person inteads o remain, while residence demotion
any (acousl place of abode of some permasency; that i, “more
o & mere mpoeary sopowrn.™™ A taxpayer may have
seversl residences simultansously for differcnt purposes, &
well 35 more than oo resideace for tax purposes. However,
& laxpayer may have only ose domsicile M any piven lse

A dossicile cannot be lost urtil & new ooe i soquired * Onex
scquired, a domicile is presumed 10 continee vetil £ is show

1o hune hanged *

1n coder 10 charge domicile, the Caldornia State Bosed of
Equaliration (which acts as & gaasi-tax court i California for
Pranchiso Tax BBoand matiers) has required o showing that 1
taxpayer (1) keft the state without any istession of seturming
and (1) was located elsewbere with the intestion of
there indefinitely™ Is determizing the taxpuyer's imtent
the “scts mad declarstions of the party must be taken sl
M‘ —

The California cosrts recensly confirmed the mportanc
of the phiywecal acts of the txxpayer, holding: “Tto the exton
residence and domiole depend wpon istent, "Gt imeation i
10 be gathered from onc’s acta’™ The Court of Appeal ha
found that when "a person acnaaly remows 59 anosher ploace
with an ittesticns of remizing Gere fir an wdclinite tme
and as a place of peesent Somicile, i becomes b place of
residence o dormicle ™ With specific regand %o domicile, the
Court stated that “our courts have held St two clements ane
indispenable 10 accomplisking a change of domicile: actwe
residence in the pew locadey plas the (ntent 10 remain theee ™

In moot situsticas (and i most Franchae Tas Board
sadits), the same physical Jocation is & persoe’s domeoik
and revidence. However, when domicilo is an issee = 2
California tax residency case, domsicile s always decided
first. For Caltfornia domicilaion, ¢ focos is upon whethes
o taxpayer & absent from California Sor & lemporary o
tramatony purpose. If s, the txxpayer is a California rosidont.
For mon Califiormia dormiciliaries, Bhe focus i upon whelier bhe
or she is m California for other than a lemporary of Sansilory
purpose. What comtituties & “Temponery oF araRory perpose™
ender California tax lew & the same in cither mstance "™

Nesther e California statetes, the Pranchise Tax Board
regulastions, noe the docisonal bew peovides an all-iaclusive
Tist of factors that are used to determuine California residescy
states. No sct of factors is conclative, However, some of the
factors commonly considered by the FTB in resadency andis
are B Sllowing: (1) the amoust of time spent in Califormia
compared 10 the amosnt of tme spent oumsde Califoenia;
(2) B¢ location of sposse, children, aad relatives: (3) the
location of all residences and of principel resadence (xsd
any homeownen property tax exemplion taken), (1) where 2
deiver's Noemse (s inmsed; (5) where vehicles (ead watercrall
and sircrafl) are regivtorod; (6) where the individual is
registened 10 vone and his o her voting hiwory; (7) the location
of banks where accounts aro maintasmed; (8) where fnancial




1

transactons ke place; (V) the location of professsonals
used, 0.8, doctors, dentsts, brokers, scoountaats, stioeneys,
veterinariass, (009 the locatioe of church, tessple, Of mosque
sttended; (11) socsal ties 3nd Be location of social clubs,
coustry clubs, and gyms of which the taxpayer is 2 memder,
(1) So location of real property fowned and sented by the
mapayer of eelted cotites) and other investoonls, (13) the
ocation of buines interoaty; and (M4) the location of smpble
artiches of a personal rature and any sade depost bosc. A typscal
writien determinstion @ 8 Franchise Tax Boand roxddoncy
sedit will cepasmixe these factors and other information isto
Se ctegorios of Tax Filag Hntoey (foe Calltforsia, foderad and
other stanes, for the vours (n issue and imumediately preceding
and wsbsoquest yean) Biographical Histery sad Persoml
Profile Read Property Interosts Personal Property Enterests;
Busscss Profile; and Fasancisl Profile =

As & peoeral principle, a Pranchae Tax Bosed sadit
defermasaton is presumed correct and the Lagpayer has the
burden of peoving # wroag ™ Ussupported assortions are
oot sefliceent 10 satisfy the taxparyer's burden of peoal ™ In
Be ahwcnce of “mscostradicted, crodble, competent snd
relvam evidence™ showing error s e Fraschese Tax Boaod's
determinations, By smat be uphald * The method by which
om0 challlienges s advorse andit Fodag ts by fllisg 2 “protest™
with the Framcdise Tax Board within sinty days alter the
mailing by the Pramchise Tax Board 1o the tagayer of & notse
of proposed Seficency ascurnont
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ONCE AN ELDER'S INDEPENDENCE IS LOST,
THEIR ESTATE PLAN ISN'T FAR BEHIND.

-

When 2 ladly menber manipulstes & pesson with
demeniia, £ 8 undue infucnce. Wih 30+ years of
experience, we handle lacge grobate Duigasion |
Cames cmsed by undue nfluenoe and ensure the
decedent’s assets are distribuned as they imended
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