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January 1 to June 30
SCOTUS AGAIN REVIEWS LOCAL SIGN ORDINANCE

City of Austin, Texas v. Reagan National Advertising of Austin, LLC, 142 S.Ct. 1464 (2022).

The LLC alleged that the City's prohibition against digitizing nonconforming off-premises signs, but not on-premises signs, violated the First Amendment's Free Speech Clause. 
In Reed v. Town of Gilbert, 576 U.S. 155, 163 (2015), the Supreme Court held that a regulation of speech is content based under the First Amendment if it “target[s] speech based on its communicative content,” that is, if it “applies to particular speech because of the topic discussed or the idea or message expressed.” In Reed, the town of Gilbert, Arizona, adopted a comprehensive sign code that applied distinct size, placement, and time restrictions to 23 different categories of signs, giving more favorable treatment to some categories (such as ideological signs or political signs) and less favorable treatment to others (such as temporary directional signs relating to religious events, educational events, or other similar events). The Court rejected the contention that the restrictions were content neutral because they did not discriminate on the basis of particular viewpoints, reasoning that “a speech regulation targeted at specific subject matter is content based even if it does not discriminate among viewpoints within that subject matter.” 576 U.S. at 169.  

Unlike the sign code in Reed, Austin’s sign ordinances here did not single out any topic or subject matter for differential treatment. A sign's message mattered only to the extent that it informed the sign's relative location, that is, whether the sign was on or off the premises. Thus, the Supreme Court ruled that Austin's on-/off-premises distinction was more like ordinary time, place, or manner restrictions, which do not require the application of strict scrutiny. 
 	The Supreme Court's determination that Austin's on-/off-premises distinction was facially content neutral did not end the First Amendment inquiry. Evidence that an impermissible purpose or justification underpins a facially content-neutral restriction may mean that the restriction is nevertheless content based. To survive intermediate scrutiny, a restriction on speech or expression must be “ ‘narrowly tailored to serve a significant governmental interest.’ ” Because the Court of Appeals did not address these issues, the Court left them for remand and expressed no view on the matters. 


SUPREME JUDICIAL COURT TACKLES THE PROTECTION AFFORDED TO SOLAR ENERGY SYSTEMS IN G.L. c. 40A, s. 3

Tracer Lane II Realty, LLC v. City of Waltham, 489 Mass. 775 (2002).

	In Tracer Lane, the Supreme Judicial Court tackled the ninth paragraph of G.L. c. 40A, s. 3, which affords protection to “solar energy systems.” The statute provides that a municipality shall not “prohibit or unreasonably regulate the installation of solar energy systems ... except where necessary to protect the public health, safety or welfare.”
The Supreme Judicial Court compared the protected afforded by the ninth paragraph with the protection afforded to educational or religious uses, or child care centers in paragraphs two and three, respectively, which allow only for reasonable regulations regarding such matters as bulk and height.  Paragraph two states that “[n]No zoning ordinance or by-law shall ... prohibit, regulate or restrict the use of land or structures for religious purposes or for educational purposes ...; provided, however, that such land or structures may be subject to reasonable regulations concerning the bulk and height of structures and determining yard sizes, lot area, setbacks, open space, parking and building coverage requirements.’”  Paragraph three states that “[n]o zoning ordinance or bylaw ... shall prohibit, or require a special permit for, the use of land or structures ... for the primary, accessory or incidental purpose of operating a child care facility; provided, however, that such land or structures may be subject to reasonable regulations concerning the bulk and height of structures and determining yard sizes, lot area, setbacks, open space, parking and building coverage requirements.” 
[bookmark: co_anchor_B52056343074_1]While the statutory language is different, the Supreme Judicial Court observed that the “case law addressing these other protected uses is nevertheless helpful in deciding whether a prohibition or regulation of solar energy systems is valid.” “When evaluating an ordinance or by-law's facial validity under other sections of G. L. c. 40A, § 3, we have balanced the interest that the ordinance or by-law advances and the impact on the protected use.” Rogers, 432 Mass. at 379.  
	Waltham’s ordinance expressly permitted solar energy systems in industrial zones, which encompassed approximately one to two percent of Waltham's total area. Waltham’s ordinance also permitted accessory solar energy systems in residential and commercial zones. 
[bookmark: _Hlk112668844]	The Land Court ruled for the LLC, finding that Waltham’s ordinance effectively limited commercial solar energy systems to a small land area within the City without promoting health, safety or welfare.  The SJC took the matter for direct appellate review and affirmed the judgment of the Land Court.  “An outright ban of large-scale solar energy systems in all but one to two percent of a municipality's land area … restricts rather than promotes the legislative goal of promoting solar energy. In the absence of a reasonable basis grounded in public health, safety, or welfare, such a prohibition is impermissible under the provision.”
	Left undecided is whether a municipal ordinance or bylaw that prohibits solar energy systems in some, but not all districts, would survive scrutiny.  For example, many cities and towns ban solar energy systems in their largest lot residential districts.  The SJC will likely review this type of regulation in its next case. 

APPEALS COURT AGAIN EXAMINES SCOPE OF 90-DAY APPEAL PERIOD SET FORTH IN G.L. c. 40A, s. 17. 
Markham v. Pittsfield Cellular Telephone Company, 101 Mass. App. Ct. 82(2022).
One year after its decision in Allegaert v. Harbor View Hotel Owner LLC, 100 Mass. App. Ct. 483 (2021), the Appeals Court again found itself parsing the 90-day appeal provision of the statute.
	For the purposes of summary judgment, the Superior Court assumed the parties in interest did not receive mailed notice.  The statute provides for a 20-day appeal period, “except with respect to such publication, mailing or posting and then only by a proceeding commenced within ninety days after the decision has been filed in the office of the city or town clerk…”  As decided in Allegaert, if there is a defect in publication, mailing or posting, “the Legislature has extended the time to file a complaint from twenty days to ninety days.”
	In Markham, notice was provided in two of the three statutory ways.  For the Appeals Court, this was sufficient.  “Where the Legislature established a ninety-day limitation period for interested persons to raise issues as to defects in notice, and there was not a complete absence of notice, the plaintiffs’ complaint was untimely, and the judge correctly dismissed the action.”

LOT SPLIT BY ZONING BOUNDARY: RULES REITERATED BY APPEALS COURT

[bookmark: _Hlk112766373]Pinecroft Development, Inc. v. Zoning Bd. of Appeals of West Boylston, 101 Mass. 122 (2022)
In this case, the Appeals Court revisited “the peculiar and often unanticipated problems arising in the management of ‘split lots’ -- single lots extending over two or more zoning districts.” Tofias v. Butler, 26 Mass. App. Ct. 89, 92 (1988).
	Pinecroft's property is an undeveloped parcel with a total ground area of 46,962 square feet.  It straddles a boundary line between a B district and an SR district, with frontage on Woodland Street in the B district and the rear of the property extending into the SR district. Under the zoning bylaw, construction of a four-unit dwelling is allowed as of right in a B district but is prohibited in an SR district.
	Under section 2.4 of the bylaw, where a zoning district boundary line was superimposed over a preexisting lot, the bylaw regulations governing the less restrictive district (here, the B district) extend thirty feet into the more restrictive district (here, the SR district). Approximately one-half (23,000 square feet) of the property is situated in the B district, as extended thirty feet into the SR district by operation of section 2.4. Pinecroft proposed to build the four-unit dwelling entirely within this 23,000 square foot area. Under section 4.3.A of the bylaw, which requires a minimum of 10,000 square feet of “lot area” per dwelling unit, Pinecroft needed a total “lot area” of 40,000 square feet. Under the case law applying to split lots, Pinecroft could meet this dimensional requirement by the “abstract” use of the remaining portion of the property in the SR district.
	The ZBA ruled that Pinecroft’s proposed development was not in compliance with the local bylaw, and the Land Court affirmed.  The Appeals Court reversed after applying the holding in Tofias.
 
INITIATION OF ZONING AMENDMENTS STRICTLY LIMITED TO THOSE AUTHORIZED BY STATUTE 

Bellingham Massachusetts Self Storage, LLC v. Town of Bellingham, 2022 Westlaw 2069244 (Unpublished disposition 2022).

	G.L. c. 40A, s. 5 contains a list of potential sponsors who may initiate zoning amendments, including certain boards and officials and the landowner, and registered voters by petition.  In this matter, the zoning amendment, which was adopted by Town Meeting, was by a resident who was not statutorily authorized to do so.
	The Appeals Court affirmed the judgment of the Land Court, which ruled that the statute controlled.  “[P]ermitting s single citizen with no property interest in the affected district to initiate a zoning amendment would be contrary to the clear language of the statute.”

SPECIAL PERMIT LAPSE PROCEDURES
Windrock Tr. Co., LLC v. Zoning Bd. of Appeals of Lincoln, 100 Mass. App. Ct. 1119 (upublished disposition 2022).  
G.L. c. 40A, s. 9 states that a special permit shall lapse “if a substantial use thereof has not sooner commenced except for good cause or, in the case of permit for construction, if construction has not begun by such date except for good cause.”  “[A] good cause determination extends the period of validity of an existing permit.”  The statute is silent as to the procedures for a determination of good cause.

In Windrock, the Appeals Court confirmed that no written extension of the special permit is required in advance of the expiration of the lapse period (as is the case with a variance).  Moreover, the Appeals Court ruled that either the special Permit Granting Authority or the Building Commissioner may make this determination, depending on the terms of the local bylaw.

APPLICATION OF DOVER AMENDMENT PROTECTION TO RELIGIOUS CAMP USE 
Hume Lake Christian Camps, Inc. v. Monterey Planning Bd., 19 MISC 000386 (DRR)(Land Ct. 2022).
In Hume Lake, the Land Court reviewed the plaintiff’s proposed use of land to promote its mission: “to evangelize the world through means of a camping ministry.”  Hume Lake was not a church, but rather hosts groups from evangelical Christian churches who share a common set of beliefs.  Hume Lake’s model is primarily that of partnering with churches for its camping ministry.
[bookmark: _Hlk113247206]	The Land Court ruled that Hume Lake is a religious organization entitled to the protection of the Dover Amendment and that its proposed camp would be primarily religious.  However, the use of the camp to house volunteers “not required to be believers” was deemed not to have a religiously significant goal.  Similarly, Hume Lake’s proposed use to house, seasonal, temporary staff during the summer was primarily motivated by financial, not religious, considerations.  The case is a model for the analysis of religious use claims under the Dover Amendment. 




TIMELINESS OF INTERVENTION CLARIFIED
Galbi v. Cellco Partnership, 101 Mass. App. Ct. 260 (2022).

In Galbi, the Appeals Court ruled that intervention was untimely when the prospective intervener waited more than one year after the filing of the original complaint before seeking to intervene, after learning that the original plaintiff’s claim to standing was subject to dismissal.  The Appeals Court noted the prospective intervener had notice of the complaint and that discovery had taken place and was set to close in less than one week.  “While ‘a wait and see’ approach may make practical, economic, or strategic sense for a variety of reasons, it is unlikely to lead to a finding of ‘timeliness’ for purposes of rule 24(a)(2).”  

FAILURE TO NOTIFY BUILDING COMMISSIONER OF APPEAL NOT FATAL ERROR 
[bookmark: _Hlk113247548]Brayton Point, LLC v. Cadorette, et al, 20 MISC 000533 (RBF)(Land Ct. 2022).

G.L c. 40A, § 15, requires:
Any appeal under section eight to a permit granting authority shall be taken within thirty days from the date of the order or decision which is being appealed. The petitioner shall file a notice of appeal specifying the grounds thereof, with the city or town clerk, and a copy of said notice, including the date and time of filing certified by the town clerk, shall be filed forthwith by the petitioner with the officer or board whose order or decision is being appealed, and to the permit granting authority, specifying in the notice grounds for such appeal.
Where the Commissioner had notice of the appeal by other means, the Land Court ruled that the failure to supply statutory notice was not fatal error.

NEW AND NOTEWORTHY

Evergreen Douglas, LLC v. Reynolds, 21 LCR 495 (Land Ct. 2013)(no lapse of special permit where use or work was commenced but discontinued).
Granby Bow & Gun Club, Inc. v. Town of Granby, 18 MISC 000029 (HPS)(Land Ct. 2022)(no change to rifle range under Powers test despite expansion to include targets at 500 and 1,000 yards).
Huang v. City of Waltham Zoning Bd. of Appeals, 20 MISC 000330 (JSRD)(Land Ct. 2022)(use as assisted living facility abandoned in 2018).

Jackson Woods Investments, LLC v. Planning Bd. of Woburn, 100 Mass. App. Ct. 1134 (unpublished disposition 2022)( G.L. c. 41, s. 81W cannot be used to appeal condition that was not appealed when original subdivision decision was rendered.
Rossen, et al v. Long, et al, 20 MISC 000395 (MDV)(Land Ct. 2022)(Plaintiffs lacked credible evidence sufficient for standing to challenge approval of site plan approval for marijuana facility by Planning Board).

[bookmark: _Hlk112766323]Seacoast Canine, LLC v. Traister, et al, 21 MISC 00067 (JSDR)(Land Ct. 2022)(Dog day care business was a lawful home occupation). 
Silverleaf Resorts, Inc. v. Zoning Bd. of Appeals of Lanesborough, 18 LCR 185 (Land Ct. 2010)(no lapse of special permit where use or work was commenced but discontinued).

Spencer Solar Farm, LLC v. Zoning Bd. of Appeals of Spencer, 21 MISC 000435 (KTS)(Land Ct. 2022) (no lapse of special permit where use or work was commenced but discontinued).

[bookmark: _Hlk112770917]Summit Farm Solar, LLC v. Planning Bd. of New Braintree, 18 MISC 000367 (HPS)(Land Ct. 2022)(term “public welfare” applicable to solar energy systems explored by Land Court).

CHAPTER 40B
HD/MW Randolph Avenue, LLC v. Milton Board of Appeals, Hous. Appeals Comm. Decision (February 24, 2022)(terms of  “springing regulatory agreement” by and between the local government and the applicant examined and model provided).
383 Washington Street, LLC v. Braintree Zoning Board of Appeals, Hous. Appeals Comm. Decision (March 15, 2002)(Board conditions regarding fire protection and open space modified). 

Trustees of the Winchester House Condominium Trust Trustees of the Winchester House Condominium Trust, v. Zoning Bd. of Appeals of Brookline, 100 Mass. App. Ct. 1134 (unpublished disposition 2022)(no standing due to alleged shadows, noise, and tree damage)



July 1 to December 31
SJC EXPLAINS BOND PROVISION IN AMENDED G.L. c. 40A, s. 17
Marengi v. 6 Forest Road LLC, 491 Mass. 19 (2022).
In Marengi, the Supreme Judicial Court explained the costs secured by the bond provision.  The developer claimed that attorney’s fees and damages caused by delay during the pendency of the appeal ought to be included.  The Court disagreed.   “The bond provision’s use of ‘costs’ allows for a bond securing certain nontaxable litigation costs like those recoverable under G.L. c. 93A, which includes the costs of experts but, in the absence of any explicit authorization, does not extend to include attorney’s fees, carrying costs, or other delay damages.”   Compare G.L. c. 40R, s. 11(h), which expressly allows for carrying costs to be included in the bond calculation.

GENERAL BYLAW MAY REGULATE CANNABIS ESTABLISHMENT
[bookmark: _Hlk128992417]The Haven Center, Inc. v. Town of Bourne, 490 Mass. 364 (2022)
	The Town of Bourne voted “no” in the 2016 ballot measure..  In 2018, two bylaw amendments were presented to town meeting.  The first, a general bylaw, prohibited all commercial marijuana establishments in town.  It passed.  The second, a zoning bylaw, proposed to regulate recreational cannabis establishments.  It failed.  
	The plaintiffs challenged the general bylaw, arguing that the matter was controlled by Rayco Investment Corp. v. Board of Selectmen of Raynham, 368 Mass. 385 (1975).  Rayco announced a test to determine whether a general bylaw was an appropriate use of the police power, or whether the subject matter was typically regulated by a zoning bylaw.  
	The Superior Court upheld the general bylaw.  The parties’ application for direct appellate review was granted.  
The Supreme Judicial Court affirmed the Superior Court.  First, the Court noted that G.L. c. 94G, s. 3(a) authorizes cities and towns to regulate recreational establishments by “ordinances and by-laws.”  Second, the Court applied the Rayco test and determined that because Bourne did not have a history of comprehensively regulating recreational use through zoning bylaws, the general bylaw was lawful.

DENIAL OF SPECIAL PERMIT REVERSED BY LAND COURT AND AFFIRMED BY SJC
Bask v. Municipal Council of Taunton, 490 Mass. 312 (2022)
	In Bask, the Supreme Judicial Court reviewed two aspects  of a Land Court decision reviewing the denial of a special permit for a retail marijuana dispensary.  First, the SJC examined the jurisdiction of the Land Court to enjoin cannabis licensing by the council under G.L. c. 40A, s. 17’s provision authorizing the judge to “make such other decree as justice and equity may require.”  The SJC ruled that that the provision does not grant the judge general equitable powers; “instead it provides the court with limited equitable powers necessarily tethered to the court’s specific jurisdictional grant over the denial of the special permit application.” 
	Second, the SJC affirmed the Land Court’s ruling that the denial of the special permit was “legally untenable, arbitrary, capricious, unreasonable, and otherwise beyond the proper exercise of the Municipal Council’s lawful authority.”

SPECIAL MOTION TO DISMISS UPHELD IN SLAPP SUIT 
Nyberg v. Wheltle, 101 Mass. App. Ct. 639 (2002)
In Nyberg, The Appeals Court reviewed the grant of a special motion to dismiss under G.L. c. 231, s. 59H, the Anti-SLAPP statute.  The Nybergs and the Wheltles owned abutting lots in Arlington.  When the Nybergs proposed development of their vacant lot, the Wheltles strongly objected.  The Wheltles filed an adverse possession claim for a disputed area of seventy square feet, a portion of the Nyberg lot large enough to torpedo their proposed single family home.  The Land Court awarded the Wheltles 9.9 square feet, not enough to stop the Nybergs’ plans.  
The Nybergs then filed an action for abuse of process and intentional infliction emotional distress, claiming that the Wheltles’ adverse possession suit used the legal process “intentionally and maliciously for the ulterior legal purpose of preventing the Nybergs from pursuing their legitimate right  to build a single family house on the property they had acquired, ” costing them more than $460,000 in litigation costs.  
The Superior Court granted the Wheltles’ special motion to dismiss.  The Appeals Court affirmed the judgment, but not without “some concerns.”  The Appeals Court applied the test set forth in Blanchard v. Steward Carney Hosp., Inc., 477 Mass. 141 (2019) and ruled that there was sufficient evidence to show that the judge did not abuse his discretion or make an error of law.  
PROGENY OF TRACER LANE OFF AND RUNNING
[bookmark: _Hlk129159804]The post-Tracer era has now begun.  In Cogliano v. Planning Bd. of Norton, 101 Mass. App. Ct. 1114 (unpublished disposition 2022), the Appeals Court affirmed a Land Court ruling that, despite some procedural missteps, the planning board erred in denying a special permit to place a solar energy system in an active cranberry bog.  In Kearsarge Walpole, LLC v. Lee, et al, 21 MISC 000449 (KTS)(Land Ct. 2022), the Land Court ruled that a large-scale, ground-mounted facility was could not be denied in the Town’s rural residential district where the local bylaw limited placement of such facilities to Solar Photovoltaic Overlay Districts totaling only 1.85% to 2.07% of the Town’s available land area.  The Land Court rejected the developer’s claim that the lease of land owned by Bristol County for the facility would satisfy the essential government function test due to the revenue provided to the county.  In PLH, LLC v. Town of Ware, 102 Mass. App. Ct. 1103 (unpublished disposition 2022), the Appeals Court ruled that a special permit requirement for solar facilities in a residential zone was not facially invalid.  “if the Legislature intended to prohibit special permits for solar installations, it would have indicated as such in the ninth paragraph [of G.L. c. 40A, s. 3].”  The Appeals Court affirmed the judgment of the Land Court finding that the special permit was valid, “provided the town applied it narrowly.”   See also, PLH LLC v. Commissioner of Dept. of energy Resources, 101 Mass. App. Ct. 1112 (unpublished disposition 2022)(blanket prohibition of ground-mounted installations invalid). 

UNIQUE HOBBY IS A LAWFUL ACCESSORY USE
Dery v. Boxford Zoning Bd. of Appeals, 20 MISC 000576 (RBF)(Land Ct. 2022)
[bookmark: _Hlk129022926]In Dery, the Land Court examined a “fairly unique hobby, as hobbies go.”  Dery makes, from scratch, 1/8 scale working model locomotives.  “He machines each part from steel, using his own equipment, and assembles the locomotives by hand.”  It takes Dery 15 years to build a locomotive.  All of his work I purely for recreation.  He does not sell the locomotives, or parts, or rides once the locomotive is operative.  
 	Dery conducts all this in his garage.  He applied for a building permit to construct a 1,040 square foot accessory structure to house his hobby.  The local building official denied the permit.  The zoning board of appeals ruled that Dery’s activities constituted a machine shop, prohibited in the residential district.
	The parties agreed to proceed to a judgment on a case stated.  The Land Court annulled the decision of the zoning board of appeals and granted judgment to Dery,  “Barring [his] use as accessory because he uses machinery is irrational, as it is little different from the use of machines for woodworking or art studios, uses that are recreational hobbies.”

NEW AND NOTEWORTHY

Board of Selectmen of Pepperell v. Zoning Bd. of Appeals of Pepperell, 19 MISC 000081 (DRR)(Land Ct. 2022); Boston Clear Water Company, LLC v. Zoning Bd. of Appeals of Lynnfield, 101 Mass. App. Ct. 1118 (unpublished disposition 2022)
Both cases thoroughly review the doctrine of “preemption” under the Home Rule Amendment.
[bookmark: _Hlk128984734]
Benevolent Botanicals LLC v. City of Malden, 22 MISC 000076 (DRR)(Land Ct. 2022)
Plaintiff appealed zoning denial under G.L. c. 40A, s. 17.  Plaintiff added a claim for declaratory judgment under c. 231A, s. 1.  The City sought dismissal, challenging standing under both statutes.  Land Court ruled that an actual controversy existed under Chapter 231A.
[bookmark: _Hlk128986516]
Fleming v. Town of Oxford, 21 MISC 000390 (JSDR)(Land Ct. 2022). 
The breeding and raising of “bearded dragons” is not an exempt “agricultural use” under G.L. c. 40A, s. 3, nor is it a lawful home occupation under the local bylaw.  

G. Mello Disposal Corp. v. Lacortiglia, et al, 21 MISC 000513 (KTS)(Land Ct. 2022)
Per G.L. c. 40A, s. 3, a solid waste facility may be made subject to a special permit requirement, but not site plan review.

Burke v. Mayo, 101 Mass. App. Ct. 1121 (unpublished disposition 2022

Unsuccessful state civil rights claim against the Dennis Building Commissioner.

Smith v. McAlduff, 21 MISC 000182 (DRR)(Land Ct. 2022)

Standing to appeal definitive plan modification under G.L. c. 41, s. 81W.

Johenning v. Tougias et al, 19 MISC 000477 (DRR)(land Ct. 2022)
Land Court reviews basic principles of “issue preclusion.”

Garvey v. Town of Hampden, 21 MISC 000636 (KTS)(Land Ct. 2022)

Judge Smith orders the SPGA to take final action with stern instructions:  “A board’s expectation that a special permit holder will violate the conditions of the special permit, a town by-law or other regulatory requirement in the future is not a legally tenable ground to deny a project that on its face complies with the applicable bylaw.”  “Similarly, the Board may not deny the special permit based on worst-case scenario speculation as to a future catastrophic event.”

Gutierrez Company v. Martinek, et al, 21 MISC 000046 (KTS)(Land Ct. 2022)

Denial of special permit and site plan approval reversed by the Land Court in another case in the Wendy’s v. Board of Appeals of Billerica line.

Cotton Tree Service, Inc. v. Planning Bd. of Westhampton, 101 Mass. App. 1125 (unpublished disposition 2022)

“the date [of constructive grant] may be even earlier if a board of appeals has not conducted the public hearing expeditiously, scheduling adjourned sessions at reasonable intervals in the circumstances,”  citing Kenrick v. Board of Appeals of Wakefield, 27 Mass. App. Ct. 774, 777 (1989).

40B CASES
SJC APPROVES “SIGNIFICANTLY MORE UNECONOMIC” TEST FOR PROJECTS UNECONOMIC AS PROPOSED.
Zoning Bd. of Appeals of Newton v. HD/MW Randolph Avenue, LLC, 490 Mass. 257 (2022)
In Zoning Bd. of Appeals of Newton v. HD/MW Randolph Avenue, LLC, the Supreme Judicial Court addressed an important gap in the DHCD’s “Guidelines for Local Review of Comprehensive Permits” (“Guidelines”).  When the project’s Return on Total Cost (ROTC) as originally proposed is found to be below the minimum ROTC economic threshold, is the HAC’s “significantly more uneconomic” test the appropriate standard to calculate a reasonable return?   Multi-dwelling rental projects are frequently “uneconomic as proposed,” so this determination is not unimportant. 
Specifically, the SJC reviewed whether the HAC has jurisdiction over, and the power to reject, conditions [attached to a comprehensive permit] in instances where (1) a project has been declared economically feasible by, and received a funding commitment from, a public subsidizing agency; (2) the developer then seeks and receives a comprehensive permit subject to conditions; (3) when a rate of return for the original proposal absent the conditions is subsequently calculated, the project as originally proposed is found to be “uneconomic” according to certain metrics established in regulatory guidelines; and (4) HAC determines that the conditions imposed make the project “significantly more uneconomic” and for those reasons rejects them.
The Supreme Judicial Court first decided that the HAC has subject matter jurisdiction to fill the gap with the “significantly more uneconomic” test.  The Court then ruled that “the HAC has authority to apply the “significantly more uneconomic” standard in cases like this one, where developers are willing to proceed despite lower return rates as calculated by the guideline’s minimum ROTC.”   

NEW AND NOTEWORTHY 40B CASES
River Stone, LLC v. Hingham Zoning Bd. of Appeals, Hous. Appeals Comm. Decision (September 23, 2022).
HAC examines reduction in unit count from 32 to 19 dwelling units.  At 32 units, the project’s ROTC is 13.3%.  At 19 units, ROTC would be  minus 11.8%.  HAC also focuses on local concerns of  traffic, density, wetlands impacts and nitrogen loading.  Local decision annulled.

Surfside Crossing, LLC v. Nantucket Zoning Bd. of Appeals, Hous. Appeals Comm. Decision (September 16, 2022)
Developer initially proposed 96 condominium units and 60 single family homes.  The local ZBA reduces the project to 20 condominium units and 40 single family homes.  The developer later seeks insubstantial change to construct 156 condominium units in 18 buildings.  The Board’s “planning defense” fails.  Board’s remaining local concerns include wildlife habitat, traffic, fire safety, and sewer capacity.  Local decision annulled.

Surfside Crossing, LLC v. Nantucket Zoning Bd. of Appeals, Hous. Appeals Comm. Decision (September 16, 2022)
Determination of Insubstantial Change dated July 31, 2020.  HAC deems change from 96 condominium units and 60 single family homes to 156 condominium units to be insubstantial change per 760 CMR 56.05(11) and 760 CMR 56.07(4).

[bookmark: _Hlk129158418]Oxford ZBA v. 722 Main Street, LLC, Hous. Appeals Comm. Decision (November 16, 2022)
HAC issues summary decision in Town’s attempt to claim safe harbor of 1.5% in General Land Area Minimum (“GLAM”) defense.  Town claims 32.45 acres of Robinson Pond as recreational facility for the 40B despite 760 CMR5 6.03(3)(b)3-6 which excludes “any water bodies” from the calculation.  GLAM argument fails.  Case remanded to ZBA for comprehensive permit proceeding.
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