When amn isevocahle, o Calliens madont, oo grastor
oot GstrPutes urmest net income o » Califinis beseficury,
that bnefiasry gercxally puys nocese tan oo Gal soome Lol
fodorsd tax sed Olifoene tax, up © the ameurnt of the trwt's
dstributabie net income CDNI™), aad any undsenbuted ne
inccese i cvcess of DN » aocummubéed st not cumently axebio
by Oudifiwnia. ¥ the trost later distribestes (he undstrituted oot
mcome to 3 Cadfena cosdent beneficiary, th beneficary will
2t owe foderd tan om Ot lcurie. Hewever, the boselionry
will owe Califorman tan o the income if 1) the hoseficary wes
40 8 Califocnin resdem durmg e your that the moome was
scommiland; s 2 So moore wis e provioudy teable by
Californis bocsuse the msident bineficiary had & contingent
fterest in the srust (Le, in the scosmulsied meomw) This
1% ce diendnsions of sovumilatnd ircome x known e the
“Srrowback tax.” bocause Califermis s effanely “hurowing™ the
ooeme bk 50 he praor penod in which K wiss icunslaiod, o
deetnnd to ave been socsmnilised, Sor the bonefit of & Califomia

beneficiary

This setick ficuses om the Calforsm theowiuck tax,
which is not widely understcod by practinoness or brusees
wad Senoficiarion of trovis' The Tranchise Tax Boesd (FTH)
rgulitons do 20t give guidsnce on how o determune the
amount of socumslated moome faxable B the boscticary.
Althcugh S Califionia Fiduciary Inoome Tax Retuen (Foem
$41) and isstractioos do addess Se throwback fax, the Bem
ad pmeructaoen do oot fally dotaming Ge sppicatim of (v
Srowbeck sax lew In thicartade, we exgialn oor meerpoctation of
e wsent and spplicenon of that L, sugpest & sediodelogy Sor
wwm-mmm»
miplament the application of Sie lsv, and explore cpportuniies
W ple sound e tex

L CALIFORNIA TAXATION OF TRLSTS AND
THEIR BENLFICIARIES FOR CURRENT
INCOME

Tounderstand the applcanion of ©e Srowback i, we boge
wih n drief overview of Calitenia’s systers of taxation of et
moorme. Uslike msery other ststes, Calidornm taxes $he curvent
wo-Celidornm searce moome of & tus based 0 Be resdonce
of the Bduciancos med the noscontingmnt henaliclarss, The
resdence of the setthor and o lew poverring B sdninaaten
of thhe et e eociovant Lo Califbenia mooms San purpecs.

Calilirnia Teilows S (oderal rebos e pon-grank trts
penerally, 10 (hat sry of ®e trust's cunent net mootne e is
distrituted for raquised te be Sstnbated) w0 2 deneficary is
Leatds o e bosefionry and dedwzdids by B traat. Towower,
Oxlifenia’s tax mte schedele spphicable 1 S undsiriued act
mootme of trests fus well 5 cstates) i the samw 38 the chodule
aplicable %o wingio isdnidaals snd mammod mdnalus Glng
scparaely. there are no compressad tow rake bradkets, unlis
Buose spplicabie © truss and ostatos sk fadesal Lew ' Callfornin
tones bothy et serm and beg aertn ned capdin gves @ e e
rnes s oedirsary beoome, both for trusts and heneficianss.

AR the trust's andntrituted net mcome & tmable by
Californase (1) ¢ it Is Californae souco moone (g, mol Bom
Califirmsin peal geoperty )t (2) i all e Hiduciscies see Oxlifoeni
residoats, i3 which case all the trest’s roa-California sourced
uadsarivuind net inoome & taxalile, of (5) 10 & least cme, but mot
W, the Niduciacikes i 5 Calfoena residet, in which cose the 2o
Cadefornes sourced inoomse s taxabile in proposion L the ourber
of the Sxtuckarios whe se Califatiis seasdertis © (hw fotal imenber
of fiducianics.’ For this parpose, o tust Sdocury penesily » »
persce who owes a daty dinectly W the beneticanes and qs be
st by them fer a brcoch of dist Quly, aed ty pically ochados
trestoes and ofter parsons wih fidociary roles with sspect
atrem*

I B case of @ Calsbornie-roscdent beneficiary, & o part
of the trats remising undintr Ruled ool oo = tasbic
by Califorsm if ome or mere Caldomia rosdere benefacte s
huve & noo-commingoi (f, vesied) intevest o the troee’ I 3ll
Be teaclicano wih nen ccetingend sterests we California
residents, all the endatribated mel income U tiable by
Californin. If @ lesst ooz, but not all, e baneficiarics wieh &
oo -contingest apomnst b8 4 Califtenia rident, cnly the portion
of the andreriteted net income allocable 1 beseficames who wre
Californ sesadents & taxalrke by Calikenka,




Aldcugh thre = oo dlow sufelly oo the dofaition
of contnpest and noo-conlingent mleresls, m cur vew, &
boneficary stouls by treated s ining » neo-contingent mterest
= ol or o portios of n trust of ol or 8 purten of B undistruted
nes (pocamulated) income will, scomer o beer, bo ditnbated ©
of £¢ te bonefl of e beneticery of ) B hesefloary's estae,
of S ondidoes of cer We deliove et beneficnl imesests in fhe
revnsining accussbiied income ol be eatad ks comtngest.
1o o vew, whatwr & bomlicsry’s intosat (e & Secavtonary
st s cortmgernt o non-comtirgent shoedd he determined By
the neture of the Seneficiary's interost s set forth o the terms
of $he st mstramsen, and dould not chaago fram poar o your
basad oa the dstrbutions from e trast 0 a benelicary in any
peerticulir your Therefire, alongh & dicsetionary deneficusy,
of course, s & nosconinpest slerod mn Ay sef Sooere
disriboned % him or her, that does not make bam or ber & nem-
coetingen benclicary of Se wust wih fepect 1o the Tusts
undistrbuted net moome. Good examples of trusts wih noo-
oetingens heneficl intereds aee (1) “sdnsnstative trast™ (e,
pevoutie trants Dot heve bovor (newostio e w sl of 0
death of the settlory) aeud cther so-callind “Yerminatng oty
12) russ foe the benefit of minoes that gaalify for the pift 1ax
amenal evclusad?, and () trasts for e bonefit of “ship pomoss,”
stractusad 5o quety for the GST tax annusd exchasion.’

B, Determination of Residency of Fidacierics snd
Fenelsarss

The resadence of m sdividaal Sdecury o beseticary s
determined 0 Ow sene momer a6 a0 Indivalual taxpeyer ®
A Califernia “vesdent™ inchades an individesd who is (1) =
Caldfornm fir ofter then & semponary or tanstory purpose; o
{2) dosracliod in Califoen end cuteds the stvie ke 8 Seoparey
OF Parelory purpese.

An ndividual who spoeds in the sgpmgrnie moee thes e
meeti of Se suuble year withis Calforua = prosemed 1o be
w senbddont, bet this peesunption e be retuttod by st ey
evidence it be or e is in Califernin for & tenpoory o
transitory purpose.’’ Howewer, prosence wihin Caifenis
fit Soms ran mine moeshs of the taxable year does mot comie &
preumptos of nonresdency, unies te indmvidaal is prosent far
hens G 0x mooths 6 4 scesoned Vistor, Surss, of guest and »
permmsent by demicibod cutsalie of Cadifrmin 7 Aay perscon who &
doeseciled 0 Caltbenm is also a sesidant rogardless of G perd
of s Se of she sponds (n Bie e Dol |s the coe oowon
where & (ndvided hus bis or her poincipel home without oy
prosenl mtostion of pormasnendly leaving, ssd w0 which place te
o o b, winerver sbare, (e monmon) of rotening ™

The resdionce of & corporste Mducury of o ol & G
place where e corperalion tresech the mager porthon of s

e i of O trant. ¥ Gives the satomn] preseres of ooy
corponne lidecarws, i s ofen vackonr whers the e portion
of » corporste fidaciary’s séminstrton of a et nkes place.
Fven the Calforrm FTH han concoded that S Low doses 1
promde gudance as 1o what specific admumist=stive actanbes

wil be considered @ making e .
'
L= Mm-%d
Tuxabde Inceme If Tunes Not Paid by the Tramt

IF o erpeomed] om0 portiom of (e S soowndatnd
et moome, Sut e tan 2 oot pad when due and remasins
unpaid whes that inoceene = [ater deanbeted w 2 Caliorni-
sesidont bereficiary, of if sach mcome is Sstributable ¥ the
beneficury befive S taxes are dug, such noome 5 wxadie ©»

the Moreficimy *

L ORMGIN OF CALIFORNIAS THROWRACK
TAX ANDITS AFFLICATION

The turowbeck san apples when » rust dus! b sconmebaicd
incermn, all e scene of which han not boen taxned by Califernis,
mskes o desrbotion of such sccurmlsted woome 1o 2 Caldomin-
reaadont benefickary whe abe was a Caliliesis roudost when e
incorree wies acoutrudaed. To understasd and apply e rades tha
o Stributions of previovsdy sestosed socamabded (acome, £ 5
helpful te revew e hnkoeiial congin of the theowbedk tae

A Orligin af Californian's Thrombech Tax Law

Coosder, fint, Sis cuumple of e problom tue e
thirowhsack Lex i Gesignad te scdwe: The San Sorvith Trust wa
establishod in Nevads™ by John's peeemts for the benefi of St
Seneh, o Caltoenis rosidern who pays federal tax at e highest
rato of 296% and Caldorma state fax o the highest rato of
1296, The oaust was 21 irrevocehle 500 graster st wil ne
Ciornu Nducimics wal Ada b s costagent hesoliiay, Over
0 Frvpyow poriod, Bie trast Sad toabie inceme of $100.000 1F
had distribused the moome carrenty w Jobe, he probably would
have pesd foderal sod steto toorne tax of dboet $50,000, lastoad,
the trust acoumulited He moome and pesd fodernd tax durmg
hat periad of about STUOO0, but oo sae e, s the siad yeue,
the trist sermimited and dateibed Bo tral edate ind xling
the sccummboed menme of about 365000, 10 Jehn, Bet for the
Calioona theowhack tx, Be inoome carned by the rust
acoummahaed for Se boset of a Caltbrmia resddent beneficiary
would go metoed. Californa does net have jarisdotion o L
e rust om S veslistribnted locome curmantly 't Wt 8 dow
have juradicson ¥ tax the deneficiary on the sccwmulstad net
noeme when & is buter Sstrbuted 10 he heneficiary so beg o
e dencficiary s Caldiorna romdern of that time and sl wai
a California resident during fie year of socumulation ™ In effext,




B trowhuck Lo mpplios 10 net inoome Bad was accumelatol =
S trant end wonuld have beon taxatle if & had hoen distrbtind

© kb carrenty

Califernia first adopied s Srvwback tax in 1563 o
Epone 4 1 08 4 Califoonss st hencficlary suck as Suba
Serckd (n Ce lypofetival above) aho recosed o Jier ibion
of accurmedated income of 3 son-Califernia resadent st
would muake up for Se tax the benefcsery woukd huve pasd o the
wworse had boes distnbsted %0 him or her during the yean =
which the rust sccumalasd Be loome ™ However, it wis not
wntl] 19N, 200 wory B, (e Calfomes bew wan smendod o
peovide Gt Califienia wosld not Sllow the Soderal throwback
riles under IRC saceons £65 through (68 %

B. Application of the Collornia Throwback Tu

In brief, the throwbuk ter prevides thae, i so taes have
Seen paid by » tust en s current or acoumdited ron-California
source set moonw becase the Calfena rondert benefcaey's
Brerest wis comingent, sech sonime is toxahle to the benefioary
whon SstrButad 10 bim o hee, (Neor se (1) & 2o o Califienia
sovidherst aexd () aleo wies o Cabfornm revadent dureg e yesr of
acourmbson.® The portwn of He income teeed by Califomia
bocause & b8 oeber Califarnis sowce tscome or fete are one
or more resdont fideooses is oot sshiect o the Birowback tax
Bocuune it wil be taad cavedy o de rue

The amount of the tiromback tax is the agpregace of the
Bk ! would huve boon paad wis fespodt B the acoumiatod
wooese hund i been mchaler] @ the Doseficinys gross inoome
mtably for the ywr of the distnbstion snd e five procading
txalde yours (o foe e peraad Gt the trest sccuemlatod o
scqured lacome fx that costngest boseficiary of sherter Saom
S period) ™

The amount of the socumebied income that 1s sxxable w the
Semoficiary wader e uswhock Loy soesingly sbould exclale
any fedderal dnoome taxes etk ibumable 20 that Income padd o
penyabie by the rast (becwsss hat smount & oot svselaible 1 be
scosestlstod and Gotributed Joter) Asy inoome Sanes pasd o
payable 10 snofer st by the trase with respect 1 that income
ol not de excludad, but the aseount therood should he allowed
o8 ot agsenst B0 Califorsa tn " Althoagh Calibrne nw
duos pot specafly these details of he Seowdndk compuiion,
e ponoples we pactly devived Bom e more mbest foderwd
Seowback provecen, ™ sl ase comemtest with the overnl good
of the Calforma theowbeck tax % roughly apgroximate the
Bx Tat weukd e boce peld Iy e beneliciary dad the vod
comme hoen distribtad Currensly.

el

The fodernd theowbeck e refes espressly 4o net apply
o these dutritutions of acoumulited neome for Califrnn
parpoies ' However, Califmis provides 0o pudeece regandag
e applicaton of o Califwrnis Deowbadk tas rulos. be cur view,
ey of B foderal rules nre senaibie senl could be hefpfid of
wphied 1o the Californa throwiack ax. For eample, the fedoral
rekes spocily o fiod e, Gt ond secthid S determnising O yoass
to which sccurmdated inocome doukd be stnbated, ™ and how 1o
beal accurmabon datribations froe ome trast o sotter tut
I e sbmemenw of ey cthr guslimoe, we budeve il s ross o
to follew fiw foderal rales whess spgroprase

Howeser, nct all $e rofies spplicabie 2 the Rdesd Theowback
tax should be agplied fir Calforsss thowtuck purposes, For
cumple, S Colifoenin rale docs tot provids for stoeest 1o bo
imposed oo the tax sttriutable 1o acoumulstion Estnbutiens,
wheress fodersd low expecsddy umposes w additieal change W
pron s inkrest B S0 poriod of e soceniilition ™ Moo
penecally, the estire smourt of 3o sccssilation dstribntion
w0 2 dencliciary |s tooebie under the fedend Seuwhuck rale,
mpardiess of whother that pormn was alve snd o LIS sesdent
i the teve he mcome was socumulatod, whesens D Callfoomn
reba (e Biostadd i s soope Gooven D taderalben rows otons
on st taxation) and mpplies only W & dstrbution of incoers
sccurmakned in years in which the berwficery was beth alive
wad @ Calibenis rosddont*

There also are syoey on which meither the Sederal aor
Calidoenia rubes are entirely clear: For exarrplo, it is unclenr
whether inooeme accumuiated bedre e benefioary renched
wee 27 b taxabic @ 0 Sl beneficlary, The foderal slatatc
provides St e amoust of socumulsed moome sulyect 0
the theowtock mx “hall not inchede smowats propody puid,
cadited, of regeinod to be ditributed © a heneficiary from o
st fother thas a Reelgs rus) as mooee accumloned bekee
e birth of such boseficliey o beles fach benefichary atluns
the age of 207 Sinte alesodt 20 LIS, trats are slbjont 0 the
fodoral thoww back rele, the oxclusnon for scoumulantions whik
the heneficary o under ape 21 would sppear b0 heve simost 50
weliotion  Nevertebess, the foderal Sorm far mporting the
Bhrowback tux instructs the bereficury 1o suberact “"Astrbutons
of inoomso socumu based defone yo were Sorn or reschad age 11
Foomn T el aocsrmelation diseritaon sebyoct to e fhrowbnck
-_’0

The Califormia stalue is entirely wihert on B treatment
of acoumudations befare & beneficiary seches ape 21, and the
Calvdornm oemm aoe imooesistont o this poeret. The metructons
0 R fduciary noome (e foon expressly sise thet "California
doos mot conkem S0 ool baw 10 cucsspt fromn touaten Gone

scoumitons cocuing peioe W & beneficiary tursng age 207

M' m‘,.”' "m0 - - .'.l.."., -
E - Lalth. o - —, e



Thowever, se podined out in B provios pacagiaph, that Sdonl
exciueon apparently hes abnost no sppdicstion Tn aldition, te
form required 10 be completed by # Seneficiary who recsives 4
dutritetion of accumadatod morme metrecty G boselicury »
deduct the inoome accumuinted befoor the bemeficiry atained
age 21 Sorm the el amoust o which tax = applied *

IV, PRACTICE TIP: TRACKING AND
ESTIMATING ACCUMULATED INCOME.

One of he most challonging aspects of e throwbeds rule
Is keopeng recond of the trusts acosmmideted net mcome over
Uene 1o Gacikiate the of e . We have sached
w st of schadulos s Exhobits 0 fhin weticke, atrating S
mpplicaton of e California frowhock Six sd mppotong o
formes for maimening recceds reking 90 trust's acourmuksied
net lncce. Wo luve spplod & fesbids, Dot ou methodalogy ©
the distsbuevn of acosmesed moome in the example tust o
thawe shedides, which we belicve 10 be & senable methodobogy,
teew i ntrendirg that Culefornm b oot sdeptod duis spprroch fr
puposes of dmemining the Shrowbedk tax.

Al B ond of the setiche, we hirve incladiod s cunmgie of o
comploted schedde for a hypothetical trust (the “Serith Faemdy
Treat") cntsblinhind befiore of daring 1995, that (1) acoursabnied
virying sosoants of incomne every yeur from 1999 thoough 2005,
(7) madks docretionary distebniens of $100,000 of accursubned
et every yosr o 2007 Grough M0S, (7) deeribvrad &1
its rermeining accumeiated income = 2006, and () v pad
a0y (Doame tases 00 another siste fsoe "Rt A"). Neat, we
have included o completod schafiule whah ilhstraom o wyy
the Senih Famnily Trest™s iacoese St was socunmsdonod from
1995 theougd 2045 would b deammed 10 be detribaiod ty Oe
boseticury or bonefioanm of ®e tut, wphing Be finda,
st o method of tavrg acounubition detnbutwns, dureg
the yous 2007 Seough 2006 Guox “Auvibi #).

In mmaewy cases, the trusiee of an revecable noe- Caldorsa
resadors true, whethor or net it fllos Califiendn fiducury come
L eetirna, wsy tof keep Tk of the wusts accsmulied ncome
e sy be sabiect 0 the Callornis throwbek tax in Ndue
yoars. However, of copwes of the trusty foderal Sducary oo
tas returns’ are avainble, the amount of that sccumulsted
incarme shockd b readily dctorminadic I the coturns are ot
avallabie, & 2l may e possidle 2 desermine the %ot amours of
& et s acoummlitad tsoome prior S0 the carfiet yeur i which
the true’s Hdaciary income san sefures andior dher ceconds ww
svatlahle, Do it may not be possible to detormine the amount thet
WS acoumuiaed soch year.

For exnmpie, if the income tax Sasis of af o tnet's weas
ineully manafersad 10 2 true cxs Be dotemnined fo g, Fren Be

ator's il on catto e remams roprting 9 estabiatement of
B trust and sy sddisons o i), thes the trese™ socumsoned
wmoome price 10 e eadiest yeser for which the wusts Nidacary
moerme e vttt of ciher reconds ww vailalie wil peserally
be he diffmmce betwoen the incomme tax S of all the ety
assets o the end of that cartest year md the (noome s hasis of
all 25 assets mitially transfoered © the truet.

Fyem whwre the inceerw x has of ol o trisds asts isstially
trmsfieeved 1o the trest camct be dowrmmed (e g, where e
scoder’s Al of estate ta retams are enarvesioblel, if still ey e
powsibie o esctmie the itk hass of all those amets A sserony
et the trust distribuies all mooene canently, the fir market
vahw it e tme of lundeg coubd be atimalad ty &terminmg
e net fir macket vale of the trust ssams £ S cacliont your
for which recands sre availade and prejoctng e value back
e &utc on which the sust weas fundad, besed an @ sverage
growth ofa typacal trud corpas Trom Ouit thme to the carbes vear
for which the net fuir market valie of e tra ssscts & svailabie

For example, seppose Sl ) the current net Sur market
vale of all B asscty of an irevocsiie non-CabRoeis rosdont
totameatiary trast al the end of 2015 e earfent your for which
recorcks are availible) s $H0.000000 (b the amoure of i
cas plun the inoome x beais of all its other vt —ssadidy
s ketadie seouroes conssting of about 0075 ojuries i 40%,
fixod-income fovestments —wik thes 6000000, ) the trust
win etablishod with the resddue of e ostatn of the settior Wha
died noar the end of 1975 Gbout 40 years eacher); i) the srust
s roquirad 1o distrbuie 21l B Dot income curesely; i) the trust
haad never Sy Bwned sy prw ipad. and (f) simedar trusts holdey
sl rsadily murketabie securities wonld huve decn waety
abou $1000000 m 1975 A ressonsiie ol of e smount
of fe treet s socumalated mcome o of the md of 2005 woulkd be
$4,000,000 ($6000,000 oromas $1.0000005

Voo PLANNING OFPORTUNITIES TO MINIMIZE
THEAPPLICATION OF THE THROWRACK
TAX

Given e owrert doswsh of gosdance on the spplicstion
of the California throwbeck tax refies, there ure & varicty
of stenions as o which 1t is usclear how those reles should
be sppliod. Basod on cur views of 3o appeopoate mothad for
cakukong e duowbek tor, cortaln sitiubons enable trestes
0 soticipete sl plan o e tirow hack e

A. Discrctionsey Accemulaion Trues

For example, distetonmy sccemadition tusts win
satipie beteflctrics may ke deoribusons m benefiiarics
sesiling both in Califoenia mnd = other states, By spphvieg e




Tirsk-dn, Dind-onl meod of Waing scoumbenon Gstrdwlions,
m discosed abowe, the accurmaiond incerme i rosted = bong
dstrituted to the oxtent of the money ar the basis of other
propenty datridbated W & beneficiyy, whoter e of e & a
California reshdont o i, the same a8 foe current Jistribuadie
net income * For excample, if 8 rust by sabetsatial scounmdsosd
Icomm wed e e, oo of whom s » Califiesia
rocdost oo two of whom aee not, the Trustee may be able o
dstribute She acoumudnied moome (o the son-Caldorm seadene
henoficiarion fint snd detribow priscipal in & later your %0 S
Califoenia eesident beneficlary: Tn this way, the trestee mxy be
A Lo minmies Be smount of it therwteck tax liabaley e
the Cnliformn retadort borefaary.
B Trat o Trust Disaribations

Por tramts with dgadicat wccunmndaiod Incems, It may
be possitie b0 roduce The smonet of Calcloenm thoowback tax
I lity by makmg distnbetions of some or all the sccumulsed
moome to ascther noe- Calorsa trest, This posaitlity & besed
oo the applicaton of certam fodersd w Se Calitienia
Seowbeck o * Athough as rotod m Scbpart B of this Peet 1],
whonve, thw Culifor i stituse provides See the fedend theowbock
rles do net apply, e instroctions o Calibenin’s fidociry
ICome tax returs exgresdy sdvise Busioes W reler W the fodeal
teastiry rogulatons andor IRC soctons 665 Siroah 658 with
PEIpOCT I reporting accunmdiden datritations from (e trad
wther. These regulstines provide fart » distribunon fram one
travt 1o ancther rust i peoesally an acceulition distrboten,
regardiess of whether: (1) the dienbution = %0 an exsting trest or
Lo a newly creanod trust;, snd () 80 traat 1o whikh the detsibuton
15 made win cresied by the saese person who croested B trest
froem which the Sstridution & made or by 2 dferert poraon *

I Distrdanons fo @ Colifenin Residonr Tma

I we wpply the Ialenal regeliceons W o distrbution from
Tount A G ovmn-Uali Tormda sesddiont treat) %o Trest 11 6 Calionss
reddent truet®’)L we would conclude tht the dierbsetion w ivested
#s an accurmabsten detribeton ind, Herekoce, a2 leet pantof
st Gatr ibetion winedd bo subyoct o Caltbarnn's tewwhock taa
For example, assume Sat Trust B o was o Caldforna sesdent
Irat dering the yeses i which he meome wis accsmadated. In
ot oo, comesenth of The sovesssulition detsibntaen recerved
from Trust A would be mxcinded in Tree B's pross inceme for
the cumrent year and subject 10 bk e Ser poer, and ene-sixh of
that dlatrbezion sculd be Toued s hanviag boes e haded @ s
Poss eoome S cach of &3 peior fve tecalde yeses, Trast B%
incresead tax bednlity astristabie o Se inchanion of & porton of
the sccermnlited ncome in e of Goee years wirsld be peyabin
by Trust B i the curmmt year

How woeuld e Swvwback lax be cadosksted (f Trust 8
b mor boen in exivtenoe during e pricr fne tan your? The
foderal ooguiations anwer ils queston by poowiding the ‘1 a
Desefiouury mas sl ie exidenoe on e sl ey of & procedeng
tuealiie yeset of the et with respect t which » distribwtion is
doemed mesde under [RC section £6456) frdating to e allxcation
of socessuletion Gatr Butions 1o praot yoan on a fintin fed-cut
beses],” cortain msunptoss stull be made, nchdng. umieg
other things, tha fie tencficiary: (1) wis & cxiiencs on Sie st
Sy of B0 pvion Snalie yeses, sl (20 hadl 00 iscomw other than
sy other wrmounts thrown back % thoss yars © The cumplesin
e repulations oxpresdy steke that these rales dso should apply
o distrbutens o trosx *IF A Bhe boneficiany] were a trust or
esute creaned after 1973 [the find yesr 0 which e accussubind
mcoms woskd b thrown dachl the same wssamgrioms woulil
wely, ™

Now, sssune Set Toeal 1t s & owly Svmpd Callinrmm
resident rut (rg,  touit esshlished in e yar Trust A
distnbates scoumulmed mcome © 1) Usder the fedeml
mgubrens, if i prosemed that Trust It (5) was in custmce on
the last day of prer teable yeeos, aad (2 hod 00 Boore ofer
Hut sy otler s Geown bak 0 Sosc youn. Shoukd wy
Ao presirre St Trus B oseas o Calfirnn rosdent trus in S
years durmg which the income was sccumuboed” The fedessl
regelntans do not provide sy pealasce oo this pore. On e vee
hand, we mght veat Tros B le a Califamia cesident Yust in
thse years & ity altial trastee s 4 CuliRenks seabdont and wis 4
Califorsem roshdont in Oxe yeses with reapoct (o whach B maocere
was acoumuisiod, even thoagh B trest wis ot yot m exsionce,
Undler s sppeoech, Trest B would compute B toowbeck tx
i in e yoar of the dstrbation by ncheding te additinal tax
dee in B poior Five yeurs &b a revall of the incleson of 4 poction
ol e woctmulatald inconmw n ech your. | b, we magh abso
takor the possticn ot » noo-exiskent trut cannet be prosuned ©
be 2 resadent of Califorus for any other state), and erekore thae
Truat 1 shoukd see be teatod o & Coldorns roudent tust. o et
cose, Trast B would inchade s porthon of e acoumulied soore
I s Curromt yese oo, bt would sod imour Srrosback s an
the portion of the sccemuled nooee atrdetabic fo Se proe
five yoars.

2 ::Mrocﬂar{‘mw

If Trust B is » son-Californse resden trust, then the
acosrmslation disnbution soocived fum Trust A would cot be
twsahle so Trust B by Califemia i S your of the distribuson.
No Seowback s world be dae 41 e tine of e Sstrbution
30 Trost B, St would the sooussation distedulion remin &
charscter s sccurmeisted mcome for Califorssn parposes, or



woul (1 be “Gosmsod™ sach et it wasld b trented s pomogul M
G tiwwt of & futare deitrihution 10 o beneficury T W hobarve fiat
G Califormm Browiack sde dursdd be sppled 10 deermine the
vestmeny! of (e scowmdition dheibatan recomved by Tt B
for the parpose of taxing that income if Jiter dstribuned by
Trast B to 3 Caleforns resicions boneficlry.

As soned above, Califamin determmes the e Sedality with
reapoct o dn aocurredation Get uton by trostseg e mnoust of
D distribcion as Seogh it had been reoeved by fie beneficary
evenly over the yeur of Se Sstrbution and the beneficiey's
prioe five tan yoars wnd adday Oe agurogete ancust of the
beneficiary’s sdifitiom) ax Rabilty stributable % e prior
five tx years 1o the boreficury’s i Sabilty for the yor of
Bo dutrdution. Thus, Trost B would trese coe-sivth of the
socumulaton destribatos recerved fom Trus A as though 2 had
beot socoivead by Trast B the your of the detrdotuen and in
ench of Trast B praer live ta yeses (Whether or nat Trest B was
™ existence durmg those groe five pearsh This treatment would
offoctvely romd in sclndng coesinth of the Sstibuton from
Trust A in the gross moome of Trust B for the yoar of desribuson.
That Astrdation woekd seuus & characker o income of Truz B
This, i any et of Ot ono slxth poston of B dierdcon
¥ aooumulatod and kilor dstributed 1o & California resilent
benelionry whe also was o Californss nessdent i S v, |
wold by carried ost 1o Bo Seneficiary e a0 socummintion
distrdbation and subject % Califomsia’s Shoowback tax ot that
e The samsaning Crve-xtin of D aocunmmlation dair i huson
socerved by Trust B feoen Trost A (which were Sheows ek o
Trust B's prior fiwe tax yeers), would not e texable by Califienis
bocanc Trad I i o sonCalifirnis soasdent it Theroiore, fis
fveaxtts of the acoumslocos disyboaon would be teated as
corpens of Trust B and sotbe suliocs Uy Be Califinrea Derwbiak
o whwen later Gatrdvsod to o Culifornm reasbens! domefiiary

C, AmbAvddancy Rabes

The Paanchine T Bowed could tke fie position that 2 sust
e trast ditribasion & oof effoctive oo roface the Birowback tay
poyuile by the beneficiary of the non-Califirnia readent socond
et of the pravary purpose of the deeribwnion from the fewt
est © the socond trast was 0 aved the Califors throwhack
X

The foderd governng tress-to-grust disnbutons
exproaly provide Bt they will be testod as socummlion
Gestrutions iF $ purpose of he Estridution i 10 svosd tax fn
partcalar, the mgulitions state the “» Sstrbution madc Hom
OO0 WUt 0 2 second trew will be deemod an socumieon
dstribution by S firsr rast B av Wilsase Aongficiary of the
secvind trat {f the prusery parpose of the distrdbation % the

pooond trast b © avold captied s decribaston provishoms ™
Asongh Dhe rekerencad capial @ain detrduten proviaoms have
e repesked, sach & distrbuten mgln tever®iekss he deomand
o acvemdation disrdackn by S Mint bl % Wl

bmeficiary of e secund trust il Be grimaty purpose of the
destnibution 10 the socond wust & tex ivondance ¥

I e Gstrdbuticn from Trest A 1o Trust B is rigienad by
oot of independers s Gosoos, & woubd sarm Bt it cosid
not be Sor tax mosdasce parpeses. For cumgle, Trust A might
make & Sxruoon of all ds remaising assets 10 Tres B upon
the deuth of the Inceme beneficsry of Trust A However, 3
ducretioney Sutrdssion 2 Trest B by the trustee of Trest A, or
s distrbutsen to Truse B sssukng from S exerces of & special
power of sppotremast ovwr Trest A, might net be trested 0 an
act of mdependent sgnificance o he primery purpose of the
datribation oo epoeiseet & b ovod the Calfoens tarwteck
(8

Absrratively, the Praschise Tax Board could argue et 2
tret-so-trust diribagion s nee effective on fie theory that the
seoond trust is mercly a0 imermodary Setween e flk el
sl the hommficary. Under the foderal Secmbocd repalianns,
vertain peyments from a forugn trust o a US person fhat
we made turowgh lexermnadiaries will be doamod 10 de direct
detribations from the Borogn trust wo the LLS. person (n spplying
the theowbuek reke i he micrn of B puarties was L0 “Clroumvend
he purpooss B whsch So [Seowbech ruk] wm onsctod™
Bssed on this sogubeon, mn sccumelation Geritesion by » on-
California reshdent trast (Trust A) St & roused theough a oo
Calitieala stoorsediary, nther 2 noa cossdon! ndnatual or aher
truest, %0 & California eesident benclficiey of Trast A, might be
deernad (o be o Groct distrbuton B Trast A 1o Be Califiens
resiont heseficiery in spplying tho Califsernin thromback rule, if
the mient of the porties wes 10 arcervest e purpose for which
il rude was cnacied.

VL CONCLUSION

Av e sodiety becames more mobik and loag-term
rads continee O prolifiente, we expoct that the spplicatios of
California’s threwhack tac Gend sl tancs oo ofhey stated)
will bocome & move commen challesge for trastees s
et benelfciries. Califomis procitiooes who wdersuand he
reles and who have mcowragnd trastoes %o kowp good reconds
ray fnd themoedves shead of B game.

*Shartees Friow, LLF, Sen Francieo, Califormia
SOl £ Bt LLF, 3o Francarn, Califonda




Hypothetical Tracking Schedule
TRUST NAME: The Sevikh Famly Trust
EIN Q080000000
1994 o0 %) 0 L5000 v
19 520m » 0 2200 12
19 $50,000 © 0 $720 0
|8 2,000 5] 0 $TY.00 %
) 0o ) 0 $E9.000 %0
200 0,000 w0 0 M0 .0
M A pm © m 173000 0
20 $30,000 w 50 251000 $0
20 S0 (9] S0 $353000 50
204 19,00 © w0 QK000 0
(. 208 $40,000 % w SSOR000 0
20 000 w " 1592000 0
207 40,000 $300,500 S0 00 $511000 0
2w $20,000 S0 100,080 L4K3,000 50
29 $900,000 S0 $300,000 1,253,000 0
200 40,000 £ S0 000 $1,241.000 0
! $40,000 SHEIHD $500,000 $1,00,000 s
a2 13,000 20H00 $100,000 SLIMLOY 0
a2 $30,000 0000 $0,000 11,008 00 W
P17 345,000 £0H00 $300,000 $1M3,000 0
2045 $34.000 SN0 $900,000 $a4K000 0
26 0 $948,000 SLME 00 0 0

* e oy “Ourset ¥oar Actuoniedod [oooose™ Douil e oot oF W taass pacd s O 1 a0 it unBstritetad Do 1hat was e ousesty
anhjoct to Califenin sox bt wouidd Lrve Somn bansbie by Calthrain f the wavt bad boen o Caldrnin soidest. ns imdstribated ncome that vould
bewve Soon cecladable Sore O st Califoeska gress oene o e Cormotly snnbie Uy Callfanis b g Dcanm 20s o maom Nfscinrss v o
Calllirroe seabdart) ot rod be ochabad 104 armmt Yoer Asrevedatod foxoem

** The “Currest Four Aconmsbetim D fvsion” & the pmownt by whick the seooer of B meoney sed (e ensor of the income-tee baes and ber
arhot valss of wry 0061 sty Garbetad L fu deaafcians (o dad yeur (wiahor Calfnme ko or 80() caccods (e goste of Se iy
dhartriraiaiie o reomee and B I sdontd ag reores S T powr

. *ot Cabihrnin roddew benefaim s pn exlited 1o o crodt aging Selr Soomteck Wi Daniity Nie da amot of w1y tees pad ¥y the trad e mobe

O Wote Dt warehd heove tewn soreed If the trus neons bad bom itz baaad 1o Se bonticiey cormrtly  The crod woudd beaggiiad et ly Ixgaaty)
wx () the year of the Gatrdadiom of Bt oo Tt wam scenmmnbaned ) O Yo 404 ech tam wan Jukd; 30d (% aach of the five years sreceding e
pour of e Sureston, See CA FTH Lagal Bulng Mo 379, desad LTLI9N,




Exhibit B
ustration of Deemed Distributions of Accumulated Trust Income

TRUST NAME: The Semih Frnily Truse
EIN: 00-000000(0
S Ommiver . 2 TN
208 $0,000 80 s £0,000 »
0 $12,000 50 st 522,000 $
o S5m0 50 s $12,000 »
“1om 7,000 $0 w $M000 »
6 20,000 50 = 44,000 %
s S0 | %0 I w %0
e 529,00 $0 0 $19008 )
01 314,000 50 s SITL0 »
iz S0 50 " w »
na 551,00 50 o $249,000 »
e S4TM00 50 s w %
0y $93,000 50 I $101,000 ¥
04 S4T 0 s0 u w 0
04 25,000 50 s $408,000 %
R 720 0 s w %
mos X000 0 s $508,000 ¥
2w 45,000 0 “ $913,000 v
M T M0 0 w ¥
00 S0 300000 $20000 $511,000 u
SHa $30,240 500,00 1200000 483,000 s
s S1A08 ) v
S0 $100400 w s
S 1100400 % ¥
M0e 61000 $300, 000 100000 £1,260.000 $0
1010 60,500 300,000 HOO00 $1,245, 000 st
01 40000 200,000 3305200 $1.943,200 "
012 $15,000 S5 00 00000 51,008,000 $0
2013 £350,000 3000 $STO0L00 $1,008 o) st
e 45,000 31,000 100000 $1,003,000 i
1015 $15,000 £ /0 900200 MR 000 5
6 s 968,000 548,000 50 s

* The we's “Ciaven Yoar Accursdesad Sscome™ shaaskd be ao of sl sos puad by the trost and seflon endaiebuind (eens Bt ses nol corsasdy
owct 18 Cal Mrrds e bet woukd have Soes taudvie by Caltirnin € dwetrad baed boen o Cabfimmm resadent. Asy anadods Poger] wxorse Bl sould wve
bean ccchalavh oo de see v Clibma noame o was owresty teuble by Calfivan o g, becase one o mare Sduckr ot vas ¢ Callimie
resifend) dveaM pot te axcheded o Cerend Accemibtrt monee

** The “Vlarreal Your Acounns baion Disor Ao |s S armosnt by whoch the amount of the maney ad the kouner of the mcomse-tes b and S madost
vilon of sy oy oty Satriinted te 1o denefinarion in et your (Wit bar Cablome sesbote oo sol) snsnnis the groser ul (e inads datn sk
pel econe aad 15 10t S000Ueg norme S 1t yee

*on Caldormm roadest boselicueics we coffied 0 & ool ngnln® dyedrdwoe badk fan Badiity Sv O ansere of any Socos pasd by Sw o 10 svaher
e Lt wnndd v hoviws o Bosons] & 950 brust inonee Mad boen deeratd 20 B besafiolary carreatly. The crnt sbensdd e appiind ratdly daqaniyd in
1) 82 yor of the davrivaton of lhe bnoame Tust was sscinrniind o the your iy S h Laies wers paed, and (1) cact of fas Do pars pevcading e pear
of G diaribetom . Ser CA FTHE Lagal Ruling No 775, doted 11117999
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